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Certified Record of Official Reporter. 

Kniteii Slates iisteirt fflnurt 

For the District of Columbia. 


United States of America 


vs. 

Philip Bart. 


Criminal 
No. 1746-50 


United States of America 
District of Columbia 

Be it remembered, that in the United States District 
Court for the District of Columbia, at the City of Washing¬ 
ton, in said District, at the times hereinafter mentioned, 
the following papers were filed and proceedings had, in 
the above-entitled case, to-wit: 
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Proceedings. 

UNITED STATES DISTRICT COURT, 

For the District of Columbia. 

United States of America 
vs. 

Philip Bart, 

Defendant. 

Washington, D. C., 

5 Thursday, May 3, 1951. 

The trial of this case was begun before District Judge 
Burnita Shelton Matthews in Criminal Division No. 3 at 
10 A. M. 


Appearances : 

On behalf of the United States: Mr. Charles B. Murray, 
Assistant United States Attorney. 

On behalf of the defendant: Mr. Abraham Unger, of New 
York, N. Y., and Mr. James T. Wright, of Washington, 
D. C. 


Criminal 
No. 1746-50 


The Deputy Clerk: The case of United States v. Philip 
Bart. 

Mr. Murray: The Government is ready. 

Mr. Wright: The defense is ready. I should like to make 
a couple of preliminary observations. 

First, I should like to introduce to the Court, Mr. Abraham 
Unger, who is chief counsel in this case and a member of 
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Opening Statement on Behalf of the United States. 7 

the bar of the City of New York, who, with your Honor’s 
kind permission, will engage in the active trial of the case. 

My name is Wright, and I am of the local bar. 

The Court: Very well, Mr. Wright and Mr. Unger. 

Mr. Wright: The second matter is that the defense and 
the Government have entered into a stipulation waiving 
trial by jury. We should like to have your Honor rule on 
its acceptance by the Court at this time. I have it, and it is 
prepared to be filed. 

Mr. Murray: That is correct, your Honor. 

The Court: Very well. 

Opening Statement on Behalf of the United States 8 

Mr. Murray: May it please your Honor: The indict¬ 
ment in this case charges that the defendant, Philip Bart, 
appeared before a duly created subcommittee of the Com¬ 
mittee on Un-American Activities in the District of Colum¬ 
bia on June 21,1950, and on that occasion refused to answer 
questions which are set forth each in a count totaling thirty- 
two counts. 

The evidence will go in chiefly by stipulation, it having 
been agreed by written stipulation, the original of which is 
in the file. I am sure, that pursuant to a legislative enact¬ 
ment, the Legislative Keorganization Act, the Committee on 
Un-American Activities did conduct an inquiry and that on 
this date this particular defendant did appear before the 
committee at its chambers in Washington, and there were 9 
then had proceedings, a printed copy of which it is stipu¬ 
lated is a correct one. T shall offer that in evidence as we 
proceed. 

Of course, the evidence will show that the defendant did 
not answer the questions. The argument, the debatable 
point, will be whether he was excused from answering them 
or not; whether these refusals were excusable and not 
unlawful. 
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10 Opening Statement on Behalf of the United States. 

The nature of the examination and the indictment is 
such that not merely one, but two or three questions, as we 
see it, wall be involved. He was asked numerous questions 
which are outlined in the indictment, counts 1 to 6 inclusive, 
in regard to what his name was before it was Philip Bart. 
He refused to answer those questions, and the record will 
show that he took the position that they were not pertinent. 
The Government will claim that in that situation he was 
asserting a position which the law does not give him the 
right to take; that it was not for him to judge the perti¬ 
nency; and that he refused to answer the questions, there¬ 
fore, at his peril. 

The Government will also claim, naturally, as we antici¬ 
pate it may be claimed, that his refusal, if the reason was 
self-incrimination, that he did not claim the privilege 
against self-incrimination in regard to any of these six 
questions. Nor does the remainder of the hearing, we will 
argue, show that he made such a claim in regard to those 
six questions, or any one of them. 

A question of pertinency could arise as to whether those 
questions were pertinent, naturally. The defendant himself 
said they were not. 

Count 7 presents in itself a different question. The de¬ 
fendant was asked to enumerate his former occupations, 
and he refused to do that, saying that he would not be a 
party to an infringement on the rights of the corporation 
or the organization to which he presumablv had belonged 
12 in one of those former occupations; that he would not be 
a party to infringing the freedom of the press. The Gov¬ 
ernment will claim that that did not state for him a legal 
excuse. 

Count 8 and possibly one or two counts subsequently to 
it raise a still different question. 

Count 8 is the question, Who were the other members of 
the Ohio section of the Communist Party at the time when 
the defendant himself was an organizer there, as he had pre- 
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Opening Statement on Behalf of the United States. 18 


viously admitted himself to be—previously in that same 
examination. 

The evidence will raise the question whether, having ad¬ 
mitted that he himself was a member of that particular part 
of the Communist Party, he had waived the right to refuse 
to answer as to who the others were. The Government will 
claim he had waived it, on the authority of the Jane Rogers 
case. He did in terms as to that question claim immunity 
‘from self-incrimination for that reason refused to answer. 

The Court: Do you mean with respect to count 8 he spe¬ 
cifically claimed immunity? 

Mr. Murray: Yes, your Honor, he did claim immunity 
from self-incrimination with respect to count 8. The Gov- ^ 
ernment will show that his claim was not well founded be¬ 
cause he had already waived it in that regard. 

The subsequent counts wdll involve more confusing issues 
and, in a general way, they will raise the question whether 
by his previous admissions in the same hearing he was 
being asked in those subsequent questions about matters 
which could involve him in further incrimination. He did 
in regard to all the questions subsequent to count 8 claim 
immunity from self-incrimination. The question that will 
be raised in this case in regard to those questions will be 
whether they did or might call for further incrimination. 

Those, in a brief way, your Honor, are the issues we 
expect to face. 

Your Honor, I have the investigator for the committee, 
whom I should like to call to the stand. 15 

The Court: Is the Government relying upon all of these 
counts? 

Mr. Murray: As of now, your Honor, I cannot say that 
we will abandon any. 

The Court: Very well. 

Mr. Murray: As the argument proceeds, I am inclined 
to think we will state a position that will amount to aban¬ 
donment of some of them. 

The Court: Very well. 
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16 Donald T. Appell—For Government — Direct. 


Thereupon Donald Thomas Appell was called as a wit¬ 
ness and, being first duly sworn, testified as follows: 

Direct examination by Mr. Murray. 

Q. Will you state your full name, please? A. Donald 
Thomas Appell. 

Q. You are connected 'with the Committee on Un-Ameri¬ 
can Activities of the House of Representatives? A. I am, 
sir, with the position of investigator. 

Q. And have been for how long? A. Since, February, 
1947. 

Q. Were you present at the hearing at which Mr. Bart 
^ appeared as a witness? A. I was. 

Q. That was on June 21, 1950? A. Yes. 

Mr. Murray: If the Court please, may I ask the 
clerk to mark this pamphlet, it being a copy of the 
hearings? I have indicated in pencil the number of the 
count which the question relates to. 

(The document referred to was marked as Govern¬ 
ment Exhibit 1 and received in evidence.) 

Mr. Murray: I would be disposed at this time to 
read the hearing, if that is acceptable. 

The Court: Very well. 

Mr. AVright: I will stipulate, if your Honor please, 
that what Mr. Murray says is the testimony, is un¬ 
doubtedly the testimony given by the witness in these 
questions and answers. 

The Court: We have to hear it sometime, so if Mr. 
Murray wishes to present in this way, we had better 
do it this way. 

Mr. Wright: Very well. 

Mr. Murray: I am beginning to read from page 
2633, which is the first page of the pamphlet. 

(Mr. Murray read as follows): 
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Government Exhibit 1. 


19 


“Wednesday, June 21, 1950 

“United States House of Representatives, 
“Subcommittee of the 
“Committee on UN-American Activities, 
“Washington, D. C. 

“Public Hearing 

“A subcommittee of the Committee on Un-American 
Activities met pursuant to call at 11:10 a. m. in room 226, 

Old House Office Building, Hon. Francis E. Walter pre¬ 
siding. 20 

“Committee members present: Representatives Francis 
E. Walter (chairman), Burr P. Harrison, Francis Case, 
and Harold H. Velde (arriving as indicated). 

“Staff members present: Frank S. Tavenner, Jr., coun¬ 
sel; Louis J. Russell, senior investigator; Donald T. Appell 
and William A. Wheeler, investigators; and A. S. Poore, 
editor. 

“Mr. Walter: The meeting will come to order. For the 
purpose of this hearing the chairman has designated a sub¬ 
committee consisting of Messrs. Harrison, Case, Velde, and 
Walter, all being present. 

“Mr. Harrison: Mr. Velde will be here presently. 

“Mr. Tavenner: Mr. Philip Bart. 

“Mr. Walter: Will you raise your right hand, please. 21 
You swear the testimony you are about to give will be the 
truth, the whole truth, and nothing but the truth, so help 
you God? 

“Mr. Bart: I do. 
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“Testimony of Philip Abraham Bart, Accompanied by 
His Counsel, Abraham Unger. 

“Mr. Tavernier: You are Mr. Philip Bart? 

“Mr. Bart: I am. 

“Mr. Tavernier: Are you represented here by counsel? 
“Mr. Bart: I am. 

“Mr. Tavenner: Will counsel please identify himself for 
the record? 

“Mr. Unger: Abraham Unger, New York City. Admitted 
to the bar of New York. Member of the firm of Unger, 
Freedman & Fleischer, 100 Fifth Avenue, New York City. 
“Mr. Tavenner: Is Philip Bart your full name? 

“Mr. Bart: It is. 

“Mr. Tavenner: When and where were you bom? 

“Mr. Bart: I was born in Warsaw, Poland. 

“Mr. Tavenner: On what date? 

“Mr. Bart: June 28, 1902.” 

Count 1: 

“Mr. Tavenner: Were you born under the name of 
Philip Bart? 

“Mr. Bart: I wonder what this question has to do here? 
“Mr. Unger: I think that is a fair point to have made. 
He stated to you that his name is Philip Bart. I think 
that should be adequate, Mr. Chairman. 

“Mr. Bart: It is my legal name. I vote under that 
name.” 

Count 2: 

“Mr. Tavenner: When did you take that name ? 

“Mr. Bart: Many years ago. 

“Mr. Tavenner: When? 

“Mr. Bart: I don’t care to discuss it. 
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Government Exhibit 1. 25 

“Mr. Unger: Mr. Chairman, again, I think the purpose 
of the inquiry here must have something to do with some¬ 
thing other than whether Mr. Bart had a different name at 
birth or any time in his life. He has stated that is his legal 
name. I think that should be sufficient to identify him for 
your committee. Beyond that, I don’t know what it is for. 

“(Representative Velde enters hearing room.) 

“Mr. Walter: That will be developed, of course. It is 
an entirely proper question. If you are not going to answer, 
you just decline to answer and state your reasons for 
declining. 

“Mr. Bart: The reason, is Philip Bart is my legal name. 

I vote by that name and use that name only. 26 

“Mr. Harrison: Do I understand you refuse to answer 
the question? 

“Mr. Bart: I will not answer it because it is not pertinent 
to the hearing. 

“Mr. Case: Mr. Chairman, I think he stated that he took 
that name a certain number of years ago. When was it 
that you took that name ? 

“Mr. Bart: I do not recollect. 

“Mr. Case: When did you come to the United States? 

“Mr. Bart: I came here as a child. I do not know the 
date. 

“Mr. Case: How old were you when you came? 

“(Witness confers with his counsel.) 

“Mr. Bart: I was 10 or 11 years old. 

“Mr. Case: Ten or eleven years old? ^ 

“Mr. Bart: Yes. 

“Mr. Case: What was vour name at the time you came 
to the United States? 

“Mr. Bart: I have already answered this question. 

“Mr. Walter: What was it? 

“Mr. Unger: Mr. Chairman, I think we are spending 
a good deal of time, with all due respect to the Chair, on a 
point that has absolutely no bearing on any issue here. 
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“Mr. Walter: That is only your opinion. 

“Mr. Unger: I said that was my opinion. 

“Mr. Case: Mr. Chairman, I don’t know what the ques¬ 
tion will lead up to, but it certainly has been customary, 
wdien we have been interrogating witnesses who have come 
to the United States from other countries, to know when 
they came to the United States, and to know under what 
name they came, and to know’ the name shown on the pass¬ 
port. There is nothing improper or out of the way in ask¬ 
ing such a question. I think w r e should have an answnr 
to the question of the name he had w’hen he came to the 
United States. 

2 q “Mr. Unger: Are you suggesting the inquiry has to do 
with what this man did w r hen he wns 10 years old? You 
are talking about a 10-year-old boy. 

“Mr. Walter: Just a moment. I think Mr. Tavenner 
should be able to proceed, and after his questions, Mr. Case, 
you may ask such questions as you may desire. May I 
suggest, Mr. Tavenner, that you refresh the witness’ recol¬ 
lection by telling him what his name was before he assumed 
his present name? Proceed. 

“Mr. Tavenner: You are a naturalized American citizen? 

“Mr. Bart: Yes. 

“Mr. Tavenner: How did you become naturalized? 

“Mr. Bart: Through process of my father. 

“Mr. Tavenner: What was vour father’s name? 

* 

“Mr. Bart: I have already dealt with this question. 

30 “Mr. Tavenner: When w’as your father naturalized? 

“Mr. Bart: I do not remember. 

“Mr. Unger: Just a minute. 

“(Witness confers with his counsel.) 

“Mr. Bart: About 30 years ago. 

“Mr. Tavenner: Do you refuse to tell the committee 
your father’s name? 

“Mr. Unger: Mr. Tavenner, he doesn’t refuse to tell the 
committee. He is trying to tell the committee that this 
line of inquiry is a highly improper one. 
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“Mr. Walter: That is not within his province. The 
committee determines what is proper and what is not 
proper, and it is not up to you to determine that. 

“Mr. Unger: That is true. 

“Mr. Case: Mr. Chairman, it seems to me the counsel 
should advise his client and not the committee. 

“Mr. Unger: I am not trying to advise the committee. 

I tried to respectfully point out why it is an improper 
question. He is not ashamed of his father’s name or his 
mother’s name. What difference can it possibly make what 
his name was when he came here? 

“Mr. Walter: We are not going to have you arguing 
with the committee or giving us your legal opinion, which 32 
may or may not be worth anything. 

“Mr. Unger: I have no further comment on the question. 

“Mr. Walter: All right. 

“Mr. Bart, you claim citizenship by virtue of your father’s 
citizenship; is that right? 

“Mr. Bart: That is right. 

“Mr. Walter: Under what name did your father become 
a citizen of the United States? 

“Mr. Bart: Under his own name. 

“Mr. Walter: What was that name? 

“Mr. Bart: I have already stated my reply to this ques¬ 
tion as far as I am concerned. 

“Mr. Walter: How can you claim citizenship by virtue 
of your father’s citizenship if you don’t know what name 
your father used when he became a citizen? 33 

“Mr. Unger: Mr. Chairman- 

“Mr. Walter: Let the witness answer the question. You 
may advise your client. 

“Mr. Bart: I have answered I am a citizen by virtue of 
that fact, and that this is my legal name by which I vote 
and am registered and am known. 

“Mr. Walter: When did you legally change your name? 

“Mr. Bart: Many years ago. 
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“Mr. Walter: Where? 

“Mr. Bart: In the city of New York. 

“Mr. Walter: Did you have your name changed in court? 

“Mr. Bart: Y"es; about 15 years ago. 

“Mr. Unger: His answer is about 15 years ago. 

“Mr. Walter: I understand. What name did you change 
your name from? 

“Mr. Bart: I have already stated my reply to this 
question. 

“Mr. Harrison: I understand you refuse to answer the 
chairman’s question? 

“Mr. Bart: My answer is that I have answered what 
g- my name is here, which is the only question pertaining to 
the inquiry, it seems to me. 

“Mr. Walter: Of course all of this is a matter of public 
record ? 

“Mr. Bart: Correct. 

“Mr. Walter: And then I suppose you know that under 
the law a question innocent on its face can’t be arbitrarily 
ignored. You can’t refuse to answer such a question with¬ 
out running the risk of the consequences. 

“Mr. Unger: I think, again, Mr. Chairman, Mr. Bart 
has indicated very plainly he has not been contumacious in 
any regard. He states his name has been Philip Bart for 
a large number of years. 

“Mr. Walter: Don’t argue with the committee. You 
advise your client as you see fit. 

36 “Mr. Case: Mr. Chairman, it seems to me the witness 
should be advised of the possibilities of contempt when he 
fails to answer a question as simple and as proper as your 
question as to what his name was before it was changed. 

“Mr. Walter: No. He has counsel. Counsel knows that 
is the law. Proceed, Mr. Tavenner. 

“Mr. Tavenner: Mr. Bart, I understood you to say that 
you changed vour name legally about 15 years ago? 

“Mr. Bart: I do not recollect. Maybe a few years less. 
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“Mr. Tavernier: And that was done in New York City, 
was it? 

“Mr. Bart: Correct. 

“Mr. Tavenner: By what court? 

“Mr. Bart: I do not recollect. 

“Mr. Tavenner: Are you now married or are you single? 

“Mr. Bart: I am married. 

“Mr. Unger: Just a minute. 

“(Witness confers with his counsel.) 

“Mr. Bart: New York county, I think. 

“Mr. Tavenner: What was your answer? 

“Mr. Bart: The original answer, I don’t know. 

“Mr. Unger: He thinks New York County. 3 g, 

“Mr. Bart: You asked me what court. I said I didn’t 
know. 

“Mr. Tavenner: When you changed your name was it 
to your present name of Philip Bart? 

“Mr. Bart: Correct. 

“Mr. Tavenner: Do you have a middle initial? 

“Mr. Bart: I do. 

“Mr. Tavenner: What is it? 

“Mr. Bart: ‘A’. 

“Mr. Tavenner: What does it stand for? 

“Mr. Bart: Abraham. I do not use it. 

“Mr. Tavenner: I asked you the question as to whether 
you are now married or whether you are single. 

“Mr. Bart: I am married. 

OQ 

“Mr. Tavenner: When, where, and to whom were you 
married ? 

“Mr. Unger: Just a minute. 

“(Witness confers with his counsel.) 

“Mr. Bart: I would like to know what the committee has 
in mind in this inquiry here. These questions raised so 
far here do not seem to pertain to any inquiry. I don’t 
know what you want to know, what you are interested in. 





14 


40 


Government Exhibit 1. 


“Mr. Tavenner: We want to know the answers to the 
questions. The full purpose of them, of course, will be 
developed in the course of the testimony. 

“Mr. Unger: Mr. Chairman, what concern is it of any¬ 
body here- 

“Mr. Walter: We permit you to appear 'with your client 
for the purpose of advising your client. You apparently 
are old enough to have had some experience in court. 

“Mr. Unger: Yes, indeed. 

“Mr. Walter: Of course, you know’ there are many pre¬ 
liminary questions asked witnesses, leading up to some 
point. As they are propounded you will readily learn what 
^ the purpose is. Just advise vour client and don’t argue 
with the committee, because we don’t rule on objections. 

“Mr. Tavenner: Now will you answer the question, 
please? 

“Mr. Bart: What is the question? 

“Mr. Tavenner: Will you read the question, please? 

“ (The pending question was read by the reporter, as fol¬ 
lows: ‘When, where, and to whom were you married?’) 

“Mr. Bart: I was married to Constance Strauss. 

“Mr. Tavenner: Will you spell the last name, please? 

“Mr. Bart: S-t-r-a-u-s-s. 

“Mr. Tavenner: When? 

“Mr. Bart: I refuse to answer the question, in accord¬ 
ance with my rights under the Constitution. 

“(Witness confers with his counsel.) 

42 “Mr. Tavenner: Do I understand you refuse to answer 
the question as to when you were married to Constance 
Strauss? 

“Mr. Bart: I was married around 1939. 

“Mr. Tavenner: Was this your only marriage? 

“Mr. Bart: Yes. 

“Mr. Tavenner: Mr. Bart, will you briefly summarize 
your educational background for the committee, giving the 
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names of the cities and States where you were educated, 
just in brief? 

“Mr. Bart: I went to the public schools of New York, 
left at the age of 15 and went to work. That was the only 
education that I received, the only formal education that 
I received. 

“Mr. Tavenner: What is your present occupation? 

“Mr. Bart: I am the general manager of Freedom of 
the Press Co., Inc. 

“Mr. Tavenner: Does that organization publish the 
Daily Worker? 

“Mr. Bart: It does. 

“Mr. Tavenner: Are you on the editorial staff of the 
Daily Worker? 

“Mr. Bart: I am its general manager. 

“Mr. Tavenner: In addition to your position as general 
manager for this organization, do you hold any other posi¬ 
tion from which you receive a salary or gratuity? 

“Mr. Bart: I do not. 

“Mr. Tavenner: Will you briefly summarize for the 
committee other positions which you have held and from 
which you have received a salary or gratuity, prior to the 
position you now hold? 

“(Witness confers with his counsel.) 

“Mr. Bart: It is evident that in these questions a news¬ 
paper is involved, and I shall not answer because I feel 
that this committee, if it proceeds with this kind of ques¬ 
tions, is infringing on the first amendment of the Constitu¬ 
tion of our country, freedom of the press, and I shall not be 
a party to anything of that kind. 

“Mr. Tavenner: That is the ground upon which you 
refuse to answer the question as to what positions you have 
held prior to your present position? 

“(Witness confers with his counsel.) 

“Mr. Walter: Did you ever hold any positions other 
than positions with newspapers? 
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“Mr. Bart: I did. 

“Mr. Walter: What were they? 

“Mr. Bart: T was organizer and head of the Communist 
Party at different times, in different years. 

“Mr. Walter: Where? 

“Mr. Bart: In Illinois and Pennsylvania, among many. 

“Mr. Tavenner: The Daily Worker of March 28, 1936, 
shows you to have been a section organizer for the Com¬ 
munist Party in Ohio. That is correct, is it not? 

“Mr. Bart: Most likely. 

“Mr. Tavenner: Well, you know whether you "were a 
section organizer for the Communist Party in Ohio, do 
you not? 

“Mr. Bart: I do not know the exact period of time you 
mentioned. It is 14 years ago. 

“Mr. Tavenner: Who were the other officials of the Ohio 
section of the Communist Party during the period of time 
you were organizer there? 

“Mr. Bart: I object to this question. I will not answer 
it, standing on my rights in accordance with Article V of 
the Constitution, and furthermore I protest because this 
committee has asked this question of numerous people and 
has infringed upon their rights as American citizens. 

“Mr. Tavenner: I think, Mr. Bart, I should point out 
that your testimony relating to other people who were 
associated with you at that time could not in any way in¬ 
criminate vou under the Fifth Amendment. 

48 “Mr. Unger: I should like to correct you, Mr. Tavenner. 

“Mr. Walter: You advise your client. 

“Mr. Tavenner: You have told us you were a section 
organizer for the Communist Party in Ohio, and my ques¬ 
tion now is, who were the officials who worked with vou in 
that work, that is, officials of the Ohio section of the Com¬ 
munist Party? 

“Mr. Unger: Permit me to advise my client that Mr. 
Tavenner, counsel, is in error in his interpretation of the 
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Constitution so far as the Fifth Amendment is concerned, 
and that Mr. Bart, the witness, is entirely correct in his 
interpretation of the Constitution, and has a right to assert 
that this committee has no right—no right, let me make it 
plain- 

“Mr. Walter: Under our procedure the attorney is per¬ 
mitted to advise his client and then the client, the witness, 
answers the question. You may advise your client. 

“Mr. Case: Mr. Chairman, let us have an understanding 
that if counsel is going to be permitted to make a stump 
speech he gets in the position of testifying rather than the 
witness. 

“Mr. Unger: That is not fair. I don’t like to be accused 59 
of making a stump speech when I make a legal argument. 

“Mr. Walter: You do not make legal arguments here. 
When a question is asked your client, you advise your 
client, and then let him answer the question. 

“Mr. Unger: As he has stated in his previous answer, he 
is not required to testify against himself. 

“Mr. Bart: I stand on the advice of my counsel. I am 
not required to testify against myself, and in accordance 
with Article V of the Constitution I will not answer the 
question. 

“Mr. Tavenner: I was not asking you to testify against 
yourself. I was asking you to state the names of other 
persons associated with you. 

“Mr. Bart: I consider this an attempt on the part of the 
committee to use this against myself as well as against ^ 
others, as it has on many previous occasions. 

“Mr. Walter: And therefore you refuse to answer? 

“Mr. Bart: I refuse to answer. 

“Mr. Tavenner: Mr. Bart, in 1934, according to the 
Party Organizer, a publication issued by the central com¬ 
mittee of the Communist Party, you were organizational 
secretary of district 6 of the Communist Party. That was 
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one of the positions to which you referred, was it not, in 
which you had been engaged in Communist Party vrork? 

“(Witness confers with his counsel.) 

“Mr. Bart: On the basis of the First Amendment to the 
Constitution, the committee has no right to ask me my 
political affiliations, and on the basis of the Fifth Amend¬ 
ment I believe that this question is directed and may tend 
to be used against me; consequently, I will not reply. 

“Mr. Tavenner: I hand you the December 1934 issue 
of Party Organizer issued by the central committee, Com¬ 
munist Party United States of America, and I refer you 
to page 3, where there is an article entitled ‘The Recruiting 
Campaign in Cleveland District,’ by Phil Bart, organiza¬ 
tional secretary, district No. 6 . I will ask you to examine 
it. Did you make that contribution to that magazine? 

“Mr. Bart: I will answer the question similarly to the 
way that I answered the previous one, on the grounds of 
the First Amendment to the Constitution, wdiich does not 
allow looking into the political affiliations of individuals, and 
on the grounds of the Fifth Amendment, it may tend to be 
used against me by this committee. 

“Mr. Tavenner: I offer the pamphlet for identification 
only and ask that it be marked ‘Bart Exhibit No. 1 .’ 

“(The pamphlet above referred to, marked ‘Bart Exhibit 
No. 1 ’ for identification only, is filed herewith.) 

“Mr. Tavenner: At this time, in 1934, who were the 
officers of district 6 of the Communist Party? 

54 “Mr. Unger: Mr. Chairman, may I ask you this: Appar¬ 
ently a series of questions of the same character is going to 
be asked by counsel. 1 do not object to counsel asking the 
questions, if that is what he wants to do, but it seems the 
Constitution should be applied to you as well as everybody 
else. You have no right to make inquiries into things of 
that kind. Isn’t that perfectly reasonable to suggest? 
Whether vou like it or not, vou are bound bv the Constitu- 
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tion in the same way I am and my client is, and therefore 
you should live up to it. 

“Mr. Walter: The members of the committee haven’t 
the faintest idea what questions are going to be asked. In 
fact, none of us knew who was going to be here. It is 
apparent that the witness does not intend to cooperate with 
the committee, and therefore I do not see why we should 
ask any further questions, and therefore the witness is 
excused. 

“Mr. Unger: I want to say this- 

“Mr. Harrison: Mr. Chairman, I don’t care to hear from 
this gentleman. 

“Mr. Unger: Come, now. I am counsel and I think ^ 
I should be treated politely. I don’t say that to you, that I 
don’t care to hear from you. My Lord. 

“Mr. Walter: We have permitted you to appear on 
behalf of your client. You have been permitted to advise 
your client. 

“Mr. Unger: I object to this improper remark on the 
part of this Congressman. I have just asked the witness 
one question with reference to one you asked before- 

“Mr. Bart: Let it go. 

“Mr. Walter: Mr. Tavenner is going to ask a question 
along a different line entirely. 

“Mr. Tavenner: Mr. Bart, have you traveled outside the 
continental limits of the United States since your first 
arrival here? 

“Mr. Bart: I refuse to answer this question, which, 
according to Article V of the Constitution, may be used 
against me and incriminate me. 

“Mr. Tavenner: In what way could information of that 
character be used to incriminate you? 

“Mr. Bart: That is up to the committee. 

' “Mr. Tavenner: I might say to you that if the point you 
have in mind is the probable misuse of passports, the statute 
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of limitations would long since have run against such an 
offense. 

“Mr. Bart: I have no misused passports/’ 

I think that should be: 

“I have not misused passports.” 

The report shows it as “not”. 

Mr. Wright: That is correct. 

Mr. Murray: (Continuing reading): 

“Mr. Tavenner: I am just advising you, if that is the 
point you have in mind. 

“Mr. Bart: I haven’t stated whether I have been out of 
the United States, either, so don’t accuse me. 

“Mr. Tavenner: Have you ever been out of the United 
States ? 

“Mr. Bart: I refuse to answer. 

“Mr. Tavenner: Have you ever used the name John 
William Fox? 

“Mr. Bart: I will not answer this question, which, in 
accordance with Article V of the Constitution, may be used 
by this committee to incriminate me. 

“Mr. Tavenner: Mr. Bart, I hand you a photostatic copy 
of an application for passport signed in the name of John 
William Fox, and I will ask you to look at the photograph 
appearing on the second page and state to me whether or 
£G not that is a photograph of you? 

“Mr. Bart (after examining document): I refuse to 
answer. 

“Mr. Unger: I thought you just said you had nothing 
to do with passports. 

“Mr. Tavenner: In reply to counsel’s question- 

“Mr. Walter: Mr. Tavenner, ask the witness questions. 

“Mr. Tavenner: That passport application is dated in 
1932, and the statute of limitations has long since applied 
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against any claim of false use of it Now will you answer 
the question? 

“Mr. Unger: If that is what it is, in 1932—and I haven’t 
cheeked it to see—I would like to know what your concern 
is about. But in any event, the witness has already an¬ 
swered the question, and I think quite correctly. 

“Mr. Tavenner: Did you use that passport, Mr. Bart? * 

“Mr. Bart: I will not answer this question, because, in 
accordance with Article V of the Constitution, it may be 
used against me by this committee to incriminate me at 
some future date. 

“Mr. Tavenner: Mr. Bart, were you ever known 
within the Communist Party by the name of Jack Childs? 

“Mr. Bart: I will not answer this question because, in 
accordance with Article V of the Constitution, it may be 
used against me by this committee and may tend to 
incriminate me. 

“Mr. Tavenner: Do you know William Weiner? 

“Mr. Bart: I refuse to answer this question for the 
same reason. 

“Mr. Tavenner: Do you know Ephriam Schwartzman? 

“Mr. Bart: I refuse to answer for the same reason given 
before. 

“Mr. Tavenner: I hand you a photostatic copy of a letter 
bearing date February 21,1939, signed by E. Schwartzman, 
national secretary, Jewish Peoples Committee, addressed 
to Mr. Jack Childs, and I will ask if you received that letter? 

“Mr. Bart (after examining document): I refuse to an- ® 
swer because, in accordance with Article V of the Constitu¬ 
tion, this may be used by this committee and tend to in¬ 
criminate me. 

“Mr. Walter: Mr. Bart, did you ever live at 148 Second 
Avenue, New York? 

“Mr. Bart: I refuse to answer the question for the same 
reason. . - . 




22 


64 Government Exhibit 1. 


“Mr. Tavenner: In 1939 did you live at 854 West One 
Hundred and Eightieth Street, New York City? 

“Mr. Bart: I refuse to answer this question for the rea¬ 
sons I have already given. 

“Mr. Tavenner: Mr. Bart, I will now read you a letter 
addressed to Mr. William Weiner, dated February 23, 1939, 
signed by ‘Jack.’ Before reading it, I will ask if you wrote 
that letter? 

“Mr. Bart (after examining document): I refuse to 
answer this question because, in accordance -with Article V 
of the Constitution, this may be utilized by this committee 
against me as it has against many others, and tend to 
gg incriminate me. 

“Mr. Tavenner: I will read the letter: 

“Dear Will: I am sorry for the delay in sending you the 
$100. Your letter didn’t reach me until this morning, and 
the office, as you know, w’as closed yesterday. 

“Today, Thursday, the situation is such: Max is still 
managing, and sees no great ‘danger,’ so to speak. No big 
requests are made, and we still have a dozen of your checks 
left. It would help much, though, if Bill Browder would 
pay his dues and not deduct the daily loan of $2,500 plus 
the $600 tax money of Camp Unity. We know that you 
don’t agree with this, and perhaps a note to him might 
persuade him to make some payments to us. Today he 
said he would let us know on Saturday how much money he 
would let us have on Tuesday. The Garden meeting will 
be held on Mondav (bv Mondav he will owe us about 
$5,000). 

“Joe somehow manages to get by, and seldom comes up¬ 
stairs. He told me that he would be able to steer through 
until you return, and that the drive is still slow. He is 
looking forward to the next weekend. The last weekend 
was not so bad. He still owes us the $1,500. 
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“The paper company granted another carload to Chicago, 
and was willing to wait for payment until you returned. 

Joe made this agreement with them. Chicago has had two 
big runs, due to the primaries which will be held there soon. 
Hundreds of thousands of copies of the Record have been 
printed. I don’t think they will bother us very much until 
you return. 

“Earl, in a letter to the boys last week, asked that travel¬ 
ing be more systematic and that they coincide with the 
speakers bureau schedule. This will help greatly in lessen¬ 
ing traveling expenses. The idea is to cut it down. 

“Will Weinstone was given $50 for fare and several 
weeks wages in advance. He said at the time that it would gg 
be enough. I am sorry if you were caused any inconvenience 
because of the additional amounts you have had to give him. 

“The response of the State budgets is fair. We will be 
able to give you a report by the time you return. Other 
details can wait until you come back. 

“I am sorry to write you such a long letter, but you 
wanted to get some idea of the situation here. Try if you 
can, to stay longer, for as you know already, the people 
here know that you are out of town, and they do not come 
around, and very few phone calls come in for you. 

“Everybody here is in good health, but it is cold as ‘hell.’ 
Yesterday was the coldest day of the year, with all the trim¬ 
mings—snow, sleet, rain. 

“Thanks for the regards. Please forward our best to all.” 

“It is signed ‘Jack.’ ® 

“Mr. Bart: Can I glance at that once more? 

“Mr. Tavenner: Yes (handing document to witness). 

“Mr. linger: Mr. Tavenner is a good reader, but other¬ 
wise I don’t know what it has to do with him or the com¬ 
mittee. 

“Mr. Case: What was the date of the letter? 

“Mr. Tavenner: February 23, 1939. 
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“Mr. Bart: I have already answered this question. 

“Mr. Tavenner: You have no further reply to make? 

“Mr. Bart: No. 

“Mr. Tavenner: Did you know Bill Browder, the brother 
of Earl Russell Browder? 

“Mr. Bart: I will not answer this question for the same 
reason I have not answered the others. 

“Mr. Tavenner: What connection was there between 
the Communist Party and the control of the resort camp 
known as Camp Unity and referred to in this letter? 

“Mr. Bart: I object to this whole line of questions, which 
does not concern myself, and I repeat again that this aims 
yj to incriminate me, and in accordance with Article V of the 
Constitution I will not be a party with this committee to 
such actions. 

“Mr. Case: Mr. Chairman, counsel says he sees no con¬ 
nection, and the witness is constantly saying there is some 
connection. 

- “Mr. Unger: Are you a lawyer? That isn’t what that 
means, you see. If that is Mr. Case and he is a lawyer, 
perhaps I ought to correct him as to his interpretation of 
law. So you won’t answer. Are you afraid to answer? 

“Mr. Case: No. I am not a lawyer. 

“Mr. Walter: We are permitting you to appear. You 
don’t appear as a matter of right. And I hope you will 
advise your client and not argue with the committee. 

“Mr. Unger: I think the record should show that the 
72 interpretation put on the answer- 

“Mr. Walter: The record shows exactly what took place. 

“Mr. Unger: Very well. 

“Mr. Tavenner: Mr. Bart, at the time of the writing of 
this letter of February 23, 1939, did you hold any position 
in connection with the publication of the Record, a news¬ 
paper published in Chicago, Ill.? 

“Mr. Bart: I will not answer this question for the same 
reason. 
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“Mr. Tavenner: Did you know William Weiner under 
the Communist Party name of Blake? 

“Mr. Bart: I have already answered previously the 
question of whether I knew William Weiner. 

“Mr. Tavenner: Did you know him under the name of 
Blake? 

“Mr. Bart: I have answered whether I knew Mr. Weiner 
under one name or under another. 

• “Mr. Tavenner: Did the World Tourists, Inc., ever pay 
out any transportation funds for you for any purpose? 

“Mr. Bart: I refuse to answer this question in accord¬ 
ance with Article V of the Constitution, because the whole 
aim here is not the asking of questions but trying to utilize ^ 
it against me as it has been utilized against many others, 
as this committee has a record. 

“Mr. Tavenner: Mr. Chairman, it seems apparent that 
the witness will not cooperate in answering questions. 
There are others that might be asked, but I see very little 
point in doing so. Before closing my questions I do want 
to ask one other question. Do you know Marcel Scherer? 

“Mr. Bart: I will answer it the same way, that I will not 
answer the question because in accordance with Article V 
it may be used by this committee to tend to incriminate me, 
as it has been used against the Communist Party. 

“Mr. Tavenner: You have told us you held various posi¬ 
tions in the Communist Party. What were they besides 
organizer in Ohio, and you mentioned other States, Pennsyl¬ 
vania, Illinois, and I believe one other. What positions 75 
have you held besides organizer in those four States? 

“Mr. Bart: I will not answer this question because it is 
part of a pattern to incriminate me, and in accordance with 
Article V of the Constitution I stand on my right not to 
reply. : . • • 

“Mr. Tavenner: Did you engage in the work of recruit¬ 
ing, in the State of Illinois, prospective students to go to 
Moscow for study at the Lenin Institute? 




26 


76 Government Exhibit 1. 


“Mr. Unger: You got everything in that one, didn’t you 
—Moscow, Lenin Institute, and recruit. This ought to 
make a headline. 

“Mr. Bart: I refuse to answer the question because it is 
a question asked to incriminate me under Article V. 

“Mr. Walter: Article V of what? 

“Mr. Bart: Of the Constitution of the United States. 

“Mr. Tavenner: Do you know the names of any Amer¬ 
ican citizens or any residents of the United States who 
attended the Lenin Institute at Moscow? 

“Mr. Bart: I will not answer this question because in 
accordance with Article V of the Constitution of the United 
States this may tend and be utilized to incriminate me and 
others, of my party, especially. 

“Mr. Tavenner: Did you ever attend Lenin Institute? 

“Mr. Bart: I refuse to answer for the same reason. 

“Mr. Tavenner: I have no further questions, Mr. Chair¬ 
man. 

“Mr. Walter: The witness is excused. 

“Mr. Bart: Mr. Chairman, I want to say that this com¬ 
mittee has called me to smear me and everybody here, and 
has sent people to jail for that. You did not call me because 
you were interested in any facts. 

“Mr. Walter: If you thought as much of the Constitu¬ 
tion, behind which you are hiding, as you say you do, you 
would be perfectly willing to assist this committee in trying 
to ascertain what alleged Americans were trained in Russia. 

78 “Mr. Bart: I will defend the Constitution, but I will not 
be a party in trying to send people to jail. 

“Mr. Walter: Very well. You are excused. 

“(Short recess.) 

“Mr. Appell: Mr. Bloch, the committee will hear you 
and your client at 3:30 this afternoon. 

“(Thereupon, at 12:05 p. m., on Wednesday, June 21, 
1950, an adjournment was taken until 3:30 p. m. of the 
same day.)” 
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By Mr. Murray. 

Q. Mr. Appell, were yon familiar with the line of inter¬ 
rogation of this witness before he appeared? That is, did 
you have something to do with the preparing of the ques¬ 
tions? A. Yes, sir. I prepared the majority of the questions 
which were asked Mr. Bart. 

Q. Was he, to your knowledge, known to the committee 
or believed by the committee to be a member of the Com¬ 
munist Party? A. He was. 

Q. Will you state to the Court whether or not it had been 
the experience of the committee, to your knowledge, to 
observe that members of the Communist Party used differ- gQ 
ent names at different times? A. Many witnesses sub¬ 
poenaed before the committee were members of the Com¬ 
munist Party and were known to have used fraudulent 
names. That is one of the methods by which the Com¬ 
munists operate. 

Mr. Unger: I move to strike the latter part of the 
answer as being not responsive. 

Mr. Murray: I have no objection to the striking of 
the last part. 

The Court: Very well; it will be stricken. 

Mr. Murray: Something to the effect: “That is the 
way they operate.” 

By Mr. Murray. 81 

Q. Mr. Appell, do you know, did you then know, and to 
vour knowledge did the committee know, what District No. 

6 of the Communist Party was and in what location it was? 

A. The committee knew District 6 of the Communist Party 
to be the Ohio area, primarily Cleveland and vicinity. 
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Mr. Murray: I am necessarily a bit slow in this. I 
hope Your Honor will indulge me in a little delay. 

The Court: Very well. 

Mr. Murray: Your Honor, I think I have concluded 
my direct examination. I am prepared to take a posi¬ 
tion in regard to some of the counts. I will state it, if 
the Court and counsel wish, at this time. 

Mr. Unger: I have no objection. I think it would 
be useful to hear from Mr. Murray as to what his posi¬ 
tion on that is, if the Court so desires. 

The Court: Very well. 

Mr. Murray: Your Honor, the Government, in order 
gg to clarify the issues, will abandon count 9 and counts 11 
through the indictment—11 to 32, inclusive. 

The Court: Do you mean that would leave 1 to 9! 

Mr. Murray: I am sorry. I made a mistake. No; 
that is right. That would leave 1 to 8, and 10—counts 
1, 2, 3, 4, 5, 6, 7, 8, and 10. 

The Court: Count 32 is the last one? 

Mr. Murray: Count 32 is the last, Your Honor. 

The Court: I see. Then, it is 1 to 10, excluding 9. 

Mr. Murray: That is the way to state it. 

Cross-examination by Mr. Unger. 

Q. Mr. Appell, you helped to prepare for the inquiry 
of Mr. Bart, the defendant in this case? A. Yes, sir. 

84 Q. Did you consult with the members of the committee 
in the course of that preparation? A. No, sir. 

Q. The purpose of your preparation was to inquire into 
something that had to do with the Communist Party or 
Communism; is that correct? A. Yes, sir. 

Q. Did you inform the committee before the hearing as 
to what it was that you intended to interrogate Mr. Bart 
about? A. The committee was informed as to the witness 
and the subject generally, but not in detail. 
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Q. I wanted to know, Mr. Appell, whether you informed 
the committee, or whether you know that Mr. Tavenner or 
any other member of the investigating staff informed the 
committee, as to what the purpose of this inquiry was. A. 

The members of the Committee on Un-American Activities 
are notified through notices sent to them through the mail. 

Q. No. That is not quite an answer to the question. I 
think you know my question. I asked you what you did. 

You are on the stand. A. I did not. 

Q. I direct myself to you. A. I did not personally. 

Q. No. Do you know whether any of your fellow in¬ 
vestigators or the counsel so advised the members of the 
committee? A. I have no direct knowledge of what they o^ 
did. 00 

Q. From your practice, would you say the committee had 
been informed in this case as to what it was that this inquiry 
was to be about? A. As I said, we notified the members 
through the mail as to the witnesses to be heard and the 
general subject which they were to be interrogated about. 

Q. Did you advise the witness prior to his investigation 
as to what he was being called for? A. No, sir. 

Q. So he had no idea of what he was being called for 
before coming to the hearing? 

Mr. Murray: I object. Of course the witness would 
not know what his idea was. 

The Court: Would you read the question? 

(The last question was read by the court reporter.) 87 

The Court: The objection is sustained. 

By Mr. XJnger. 

Q. When your inquiry was made on the twenty-first of 
June, did you know who the defendant was? A. Yes, sir. 

Q. Was it Mr. Philip Bart, who is sitting in this room? 

A. Yes, sir. 
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Q. Had you made service of the subpoena upon him, by 
the way? A. No, I had not. 

Q. But you knew that was the man you wanted there? 
A. Yes. 

Q. And you knew he was Philip Bart? A. Yes. 

Q. You knew he was connected with the Daily Worker? 
A. Yes, sir. 

Q. That is a newspaper published in New York City? 
A. Yes, sir, by the Communist Party. 

Q. That knowledge was held by all the members of your 
staff, I assume? A. Yes, sir. 

Q. Also by Mr. Tavenner, the counsel? A. Yes, sir. 
gg Q. Let me ask you, Mr. Appell, if in the preparation of 
your investigation and for the inquiries that you made, you 
discussed at all the constitutionality or the propriety of any 
question that was to be put to a witness. 

Mr. Murray: Pardon me. I am disposed to object 
to: Did he discuss the constitutionality of a question. 

Mr. Unger: With any member of his staff or counsel. 

Mr. Murray: I object to that. 

The Court: What is the purpose of this inquiry? 

Mr. Unger: The purpose of it, Your Honor, is to 
determine in advance, now, whether the committee had 
any intention to avoid asking questions which on their 
face were clearly self-incriminating, because if that was 
not so, then it explains almost immediately the nature 
90 of the examination that was conducted there. 

I think it would be helpful to Your Honor to under¬ 
stand how this entire interrogation came about and 
why so many questions were put and so many answers 
refused. 

The Court: The committee has a right to ask ques¬ 
tions. 

Mr. Unger: Yes. 
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The Court: The witness is to answer them unless, 
of course, he wishes to stand upon some claim of con¬ 
stitutional privilege. 

Mr. Unger: I am merely inquiring as to whether the 
committee had any policy on that question; that is, 
did it ignore the fact that a constitutional right was 
involved and say, “Let that wait until we pass upon 
it,” or did it consider it in advance, and what was the 
position that it took? 

The Court: Sir, the objection is sustained. 

Mr. Unger: Thank you, Your Honor. 

By Mr. TJnger. g2 

Q. The questions that you intended to put to Mr. Bart 
were questions concerning some activity of the Communist 
Party or of Communism; right? A. Not necessarily. 

Q. Well, were they questions related thereto? A. All 
questions were related to Mr. Bart’s activities, but the com¬ 
mittee did not have evidence in its possession that any of 
Mr. Bart’s activities were directly related with the activities 
of the Communist Party. 

Q. Therefore, your inquiry was to be of Mr. Bart gen¬ 
erally? A. Yes, sir. 

Q. Regardless of whether it had anything to do at all 
with the subject matter of the inquiry? A. The things that 
we were asking him about had, in our opinion, to do with 
the subject of the inquiry. 93 

Q. Yes, sir. A. Communist activities on Mr. Bart’s be¬ 
half, his own interest, and in the interest of the Communist 
Party. 

Q. So the questions you were to ask had to do with Mr. 

Bart in relation to the Communist Party and its activities? 

A. It was alleged, but we had no evidence in all cases. 

Q. In so far as your intentions in conducting the inquiry 
were concerned, that is what they were? A. Yes, sir. 
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Q. Did you have any idea as to what period of time 
you were going to inquire of Mr. Bart as to his activities? 
That is, what period? 

Mr. Murray: Just a moment. I think counsel has 
pursued the witness far enough on what he did before 
the hearing. Just how he arrived at preparing these 
questions is, I think, immaterial, and I object to it. 

Mr. Unger: Very well. Will Your Honor hear me 
a moment ? 

The Court: Yes, certainly. 

Mr. Unger: There the question, I think, is proper 
because the witness is put on the stand, and it would 
have pertinency and materiality, I think, throughout 
the cross-examination on that question. 

The Court: The Court is not going to rule on the 
policy. The Court is going to rule on the individual 
question, now. Is there an answer to the question? 

By the Court. 

Q. You may answer. A. The procedure which the com¬ 
mittee was to follow in the case of Mr. Bart was the same 
as the procedure in the case of other witnesses before him. 
We were interested in the time before the man became a 
member of the Communist Party up to and including the 
day he was before the committee as a witness. 

By Mr. Unger. 

Q. That was what you intended to inquire about? A. 
Yes, sir. 

Q. His activities as a Communist? A. Yes, sir. 

Q. From the time he became a Communist until the day 
the committee was inquiring? A. Yes, sir. 

Q. Do you know of your own knowledge whether Mr. Bart 
had been advised prior to his appearance before the com- 
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mittee as to the nature of the questions that were to be put 
to him? A. Mr. Unger, I cannot be too correct in this 
without reviewing the records of the committee; but, as I 
recall it, Mr. Bart made a call to Washington, and he asked 
the purpose of the hearing, and I don’t recall the advice 
that was given to him. I don’t know whether he was advised 
or not, but I would say Mr. Bart knew well and did not 
have to ask the purpose for which he was being subpoenaed 
before the committee. 

Q. You mean you would say, on the basis of your assump¬ 
tion, that Mr. Bart if subpoenaed to come before your com¬ 
mittee would be examined concerning Communism; is that 
your point ? A. Yes, sir. e)g 

Q. It is only in that general sense that you mean Mr. 

Bart would know what it was he was being called down 
here for? A. I don’t recall when the committee had Marcel 
Scherer before it as a witness, but the question of the pass¬ 
port of John William Fox was the subject of that hearing. 

Q. That was after Mr. Bart’s. A. Then, he would have 
general knowledge, then. 

Q. But you cannot say that he was advised by you or, to 
your knowledge, by any other member of your staff as to 
what the purpose of his inquiry was to be? A. In detail, I 
am sure he was not 

Q. Would you say it has been customary for your staff 
to advise or not to advise prospective witnesses of what 
they were being called for? A. We have advised many wit¬ 
nesses ; but, by the same token, we have not advised others. ^ 

Q. As far as you know, Mr. Bart was not advised? A. 

Not in detail. 

Mr. Unger: No further questions, Your Honor. 

Mr. Murray: I just wish to develop further one 
question that Mr. Unger asked. 
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Redirect examination by Mr. Murray. 

Q. Mr. Appell, you stated that you were satisfied Mr. 
Bart knew very well what he was called here for. Mr. Unger 
questioned you about that. Will you develop more fully 
why you would say that in regard to him! 

Mr. Unger: Just a moment, please. I think the 
question is not proper. It calls for the operation of the 
witness’ mind and is, therefore, not binding on the de¬ 
fendant 

Mr. Murray: I am pursuing a question asked on 
cross-examination. 

Mr. Unger: Mr. Unger inquired as to the fact, which 
was specified. Mr. Murray is inquiring about the 
“whys”—the operations of the witness’ mind. I think 
there is a difference between the two, and it is for that 
reason that I make objection. 

The Court: The objection is sustained. 

Mr. Murray: May I be further heard, Your Honor! 
I agree that the question is in regard to the operations 
of his mind, but I say it is proper redirect examination 
because it is pursuing what Mr. Unger himself had 
gone into. 

The Court: Would it not serve your purpose to ask 
the witness what he did! 

Mr. Unger: There is no objection to that. 

102 Mr. Murray: It would not pursue the particular 

question that Mr. Appell was asked. He had said that 
he was sure Mr. Bart knew—the witness said he was 
quite sure Mr. Bart knew—perfectly well what he was 
being served. 

Mr. Unger said, “By that you mean, from your 
assumption of the Communist activities, that he knew 
it in a general way, and that is all you did mean, isn’t 
it”—something to that effect—and he said, “Yes.” 
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I was proposing in my question on redirect examina¬ 
tion to see if he did not have a further statement in 
regard to that. 

The Court: You may ask him what his basis was 
for the answer that he gave. 

Mr. Murray: Thank you. 

By Mr. Murray. 

Q. Will you state to the Court what basis, if it is in 
addition to what you have said, not otherwise? If you are 
satisfied with your answer, that will be all right. A. Mr. 

Bart was general manager of the Daily Worker, which is a 
publication printed by the Communist Party, and the Daily 
Worker—the contents of the Daily Worker have been the 
subject of many hearings before the committee. The fact 
that he was general manager of the Daily Worker would 
be in itself sufficient reason to subpoena Mr. Bart as a 
witness before the committee. 

Mr. Unger: I move to strike out the answer as not 
responsive to the question, and proving, I think, very 
plainly that it wras not a proper question to start with. 
Really what the witness is telling is what was going on 
in his mind, and it is not responsive to whether Mr. 

Bart should have known why he was called. 

The Court: Sir, you asked the question. This is on 
the same subject you yourself have initiated, so your 105 
objection is overruled. 

Mr. Unger: I think, Your Honor, that even when the 
field is opened by counsel, the rules of evidence as to 
whether a specific question then asked is proper or not 
still apply. I w T as merely contending that even though 
this field of inquiry is open to the witness and to Mr. 
Murray, each specific question he asks must still be 
bound by the rules of evidence. I have simply said he 
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was telling us what was going on in his head at the 
time. I am not able to pass upon that, nor is Mr. 
Murray. It is for that reason that the rules of evidence 
say that the operation of a witness’ mind is something 
that is improper inquiry. I wanted to explain to Your 
Honor why I was objecting. My objection was not 
frivolous. 

Mr. Murray: I am perfectly willing to have it 
stricken. I think it is partly my fault that the whole 
subject has taken so much time. 

The Court: Since there is agreement, it may be 
stricken. 

207 Mr. linger: May I ask just one question? 

The Court: Yes. 

Recross-examination by Mr. Unger. 

Q. When you prepared for your inquiry in the case of 
Mr. Bart, did you discuss the legality of prospective ques¬ 
tions or groups of questions? A. There was no question, in 
my mind, which was prepared for the interrogation of Mr. 
Bart, which would be an illegal question. 

Q. Therefore, I w^ould assume that you did discuss it? 
A. I might not have; I don’t remember, sir. 

Q. Did you? A. I don’t remember, sir. 

Q. Did you as a practice discuss with your fellow in¬ 
vestigators and members of the staff the propriety of ques- 
108 tions from the point of view of the legality and constitu¬ 
tionality? A. As a general practice—and I assume that the 
practice was the same in the case of Mr. Bart—the ques¬ 
tions are discussed by the investigators who prepare them 
with the general counsel prior to the hearing. 

Q. Do you know whether there was any general rule that 
a question that was considered to be improper, illegal, or 
unconstitutional was not to be asked by the committee? 
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Mr. Murray: I object to that I myself do not 
know what an unconstitutional question is. 

The Court: The objection is sustained. As I tried 
to say a few minutes ago, these questions may be asked, 
even a question that is incriminating, and it is with the 
witness, whether the witness wishes to claim privilege 
or does not. 

Mr. Unger: What counsel was trying to inquire into 
was whether the policy of the committee on this score 
had been defined; that is to say, whether it was pos¬ 
sible to say, “We are not interested in whether the 
question is proper or not; we will just ask the question 
and then let a court pass upon it when it gets before -j .10 
the court.” 

I think it is important that the court determine and 
pass upon this, because then it would indicate whether 
these are really refusals to answer, or are simply, in 
fact questions w’hich are either not pertinent, not 
material, or improper, because they raise issues which 
are unconstitutional and are challenged on that ground. 

We could more easily find out from the committee 
than ourselves, because we know nothing except what 
is in the record here, what is the theory of the ques¬ 
tioning by the committee. I think it is helpful for us 
to ascertain that, so that we can determine whether the 
questions are pertinent. The committee must have 
had some policy, unless it was one of those hit-or-miss 
policies of, “W r e will ask some questions, and maybe 
somewhere along the line we will strike a pot of gold, 
and that is fine; otherwise we will have them down here 
and keep pumping at them. Whether a question is 
legal or not is of no importance to us.” 

I say the question is whether the committee had a 
policy on that, and whether that policy was applied in 
this particular case. That was really all I intended to 
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ask the witness, if the witness knows, whether prior to 
the examination of Mr. Bart the committee got together 
and said, “Well, this particular line of questions is 
improper; another line is proper. We will confine our¬ 
selves to one and omit the other.” 

The Court: The Court sustains the objection as to 
that. 

Mr. Unger: Very well. Thank you. I have no more 
questions. 

The Court: Do you have any further questions, Mr. 
Murray? 

Mr. Murray: I have no further questions, Your 
Honor, no. 

The Court: Then, this witness may be excused. 

(The witness left the stand.) 

Mr. Murray: If Your Honor please, the Government 
has finished its evidence. The Government rests. 


Motion to Dismiss the Indictment 

Mr. Unger: May it please the Court: The defendant 
moves to dismiss the indictment upon the ground that the 
Government has failed to make out a prima facie case. 
Will Your Honor hear me in the argument on this question? 

The Court: Yes. 

114 Mr. Unger: As Your Honor appreciates, this is one of 
a series of cases of this kind that have come before this 
Court and before various other parts of this Court, arising 
out of citations by the Congress. They all come out of 
one committee, in the main, the Committee on Un-American 
Activities. All of them are of the same pattern. 

I think it is important for the Court to consider why 
it is that such a deluge of these proceedings suddenly hits 
us, because I think it is correct to state that from the origin 
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of our Republic there probably have not been as many con¬ 
tempt citations in all the years as there have been in this 
one year that the Un-American Activities Committee has 
presented them to this Court. I think that is significant, 
and I think the reason for it has a great bearing in passing 
upon the questions of law I am now arguing before the 
Court. What I think is the basic reason is a substantial 
one. 

We have become accustomed in all these years to look 
upon Congressional inquiries as being conducted in aid of 
legislation, and when so conducted we treat them in normal 
fashion and recognize that they have a proper function; 
and when so conducted, there usually is no conflict between 
the witness and the committee. I say “usually” because 
over the years that has been the case. It is only because 
of the experiences of this committee in particular that a 
change has occurred. That is to say, whereas the inves¬ 
tigatory power of the committee for the purpose of aiding 
legislation has been the gravamen of committees heretofore, 
this committee has adopted an inquisitorial right, and it 
is because of the adoption of that policy that the committee 
finds itself so frequently in conflict with the witnesses, with 
the citizens, w T ho assert certain constitutional rights. There 
is no other explanation. 

It is perfectly obvious why that should be so. If a com¬ 
mittee conducts itself on the basis that it has inquisitorial 
as distinct from investigatorial power, then it will be 
quizzing and inquiring in the same way that a grand jury 117 
does; and when it does that, it is perfectly understandable 
that it would come up against one or another of the protec¬ 
tive provisions of the Constitution, especially those in the 
Bill of Rights, but not exclusively so, because I think it 
also comes up against the prohibition on the part of any 
branch of the Government to exercise or to assert greater 
powers than are conferred upon it by the Constitution. 
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Tn any event, as far as the rights of citizens are con¬ 
cerned, it is bound to come into clash with many provisions 
of the Constitution, particularly the First Amendment; 
the Fourth Amendment, on search and seizure; and the 
Fifth Amendment, the privilege against giving self-incrimi- 
nating testimony. 

I think it is perfectly understandable that those are 
substantive reasons why so many cases have come into the 
courts, which, to my mind, should never have been here, 
because it was never the intention of Congress, it seems 
to me, to have cases of this kind come before the criminal 
branch of the court. That is to say, it was not the intention 

119 Congress to make the provisions of Section 192 apply 
in cases of this type. It was meant to apply to those in 
which, when a committee of Congress is carrying on its 
normal investigating powers, a witness is contumacious, 
recalcitrant, and refuses to help—actually refuses to help 
and to cooperate for the purpose of carrying out the legiti¬ 
mate activities of the committee. Then he is hindering 
the processes of government, and he should be punished 
for it on the ground that he has refused to answer ques¬ 
tions. But certainly not in aid of an inquisitorial function 
which a committee is carrying on, because then we come 
into the second deficiency that is produced by the action 
of this committee, and that is a procedural one. If this 
committee functioned in its normal manner, a procedural 
deficiency would never arise, because the committee would 

120 never be asking the kind of questions which fall into the 
area of grand-jury investigations. But when it comes into 
this area, then a procedural question arises. 

Your Honor understands that when one appears before 
a grand jury, and the grand jury in secrecy makes inquiry, 
and the witness raises objection to the inquiry on consti¬ 
tutional grounds, the grand jury, first of all, itself passes 
upon it and states whether, in its opinion, the question 
as put by the United States Attorney, or by the district 
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attorney in a State, is proper or improper, and thereupon 
directs the witness to answer. So the witness knows that, 
in the opinion of the grand jury, which carrying on its 
normal functions, he is required to answer. 

Should he still insist upon and assert his constitutional 
rights, the grand jury cannot then act; it must then do 
something else. That is something which is procedural 
and which we understand to be due process. The grand 
jury must bring that person before a judge invested with 
the power of making judgments; vested with a knowledge 
of the law; who will be able to take the Constitution and 
the law- and judge the matter in accordance with the au¬ 
thority conferred upon the judiciary. The grand jury must 
present that question to the Court, and the Court will then 
pass upon the propriety of the objection. 

Again, the witness has the opportunity to say, “I still 
disagree with the Court”; then taking the consequences 
of his refusal to answer. 

But, in any event, he then is apprised, as fully as law- 
can apprise him, that he has a duty. 

That procedure, which is so carefully safeguarded in 
the province of the grand jury, which has inquisitorial 
powers, is completely missing in the carrying on of inves¬ 
tigations by the Un-American Activities Committee and 
by Congressional committees generally. But, as I have 
indicated, that is not serious in other cases; it has been 
made serious by this committee. 

This committee, going on its blithe way, performs the 123 
function of an inquisitorial body in the nature of a grand 
jury, as you may have heard from the witness’ mouth here, 
but provides none of the safeguards of a grand jury. A 
w-itness comes before the committee, a question is asked, 
and colloquy ensues. One never knows whether the com¬ 
mittee is satisfied as a result of the colloquy or is dis¬ 
satisfied. One never knows whether the committee is 
satisfied with the reasons or dissatisfied with the witness’ 
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reasons. One never knows whether the committee wants 
a witness to answer or does not want him to answer. One 
may suspect, one may infer, but one never knows. One 
never knows what the inquiry is about. 

In fact, as Your Honor heard from the reading of the 
record, the committeeman himself—the chairman in this 
case, Mr. Walter—said, “We don’t know what this is about 
at this point. We will find it out as w T e go along here.” 

Therefore, it is perfectly understandable that pro- 
cedurally we find ourselves in a peculiar situation. A 
witness proceeds to the best of his ability to debate a 
question with the committee. He gets through with that 

125 debate, and there he is left high and dry. He can leave 
that committee room with a conviction that what he has 
done there has been perfectly proper and acceptable—not 
only proper but acceptable—to the committee. He can 
awake three months later to find that it was not so accept¬ 
able to the committee. I say it is that procedural situation 
which is of great importance here. 

As a matter of fact, 'were we protected by the same pro¬ 
cedural due process as is afforded us in the case of a grand 
jury, we would never have a case like this. We certainly 
would not have had fifty cases burdening the Court, because 
it would have been clear on argument that a committee 
is either satisfied wdth the answers, or else the witness 
would have been told that the committee is dissatisfied, 
and then would have been able to reconsider and decide 

126 whether he wished to answer the question Yes or No, or 
whether there was a genuine refusal. 

Secondly, we would have known in advance whether the 
committee considered the question of self-incrimination 
or did not consider it; or whether it passed upon it. 

But this committee makes clear from the testimony that 
has been read here that it does not rule on objections. Does 
Your Honor remember the statement made by the com¬ 
mittee chairman—“We do not rule on objections; we just 
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go on”? That is to say, “If you want to make an objec¬ 
tion, make it.” Well, that becomes a game, and I do not 
think the criminal law can be based upon that. A man 
cannot be threatened with imprisonment for even one min¬ 
ute based upon a game as to whether he is guessing right 
or as to whether his judgment on a particular question 
of law is correct or incorrect. 

That is the status of the record presented to this Court. 

That is to say, Mr. Bart comes before the committee in 
the atmosphere I have described. He knows nothing about 
what is going to happen, except as Mr. Appell has indi¬ 
cated. He knows generally what the committee is up to 
here. In his opinion, it is up to mischief with reference ^28 
to himself, the general manager of the Daily Worker. Mr. 
Appell has told you what he thinks about that. Therefore, 
he knows that they are not going to inquire. What they 
are inquiring about, he has not the faintest idea, but he 
knows generally they are going to ask him many ques¬ 
tions, and he knows that generally those questions are all 
going to be questions which can threaten his safety, his 
freedom. Generally, he knows that. 

Well, he comes before the committee, and he does not 
simply say, “Well, now, look: I am telling you now that 
I am going to say ‘Fifth Amendment’ to every question.” 

In all fairness, he attempts to indicate that he is be¬ 
having in a reasonable manner, recognizing the committee’s 
right, even though expressing very, very sharp disagree¬ 
ment with the committee’s intentions—recognizing the legal 129 
right that the committee has in proceeding to act there. 

Some questions he answers; some questions he does not 
answer. Some questions he proceeds to debate with the 
committee; some he does not debate. That is what hap¬ 
pened here. As to the matter of refusal to answer, I insist 
that there was not a single refusal to answer a question 
in this case—not a single refusal. Therefore, the Govern¬ 
ment has failed in its obligation to establish that prelimi¬ 
nary allegation, a refusal to answer. 
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What happened here was that the witness, in the course 
of colloquies, as we shall consider in a few* minutes, ex¬ 
pressed his views with reference to what the committee was 
inquiring into concerning his father at the time when he 
came here, when he was an eight-year-old child, and so on; 
and the committee was batting it back and forth with him— 
members of the committee and Mr. Tavenner himself. Thus 
it went on. 

Is there any doubt that there w r as no gap, no void, here, 
in the sense that they did not know who this man w^as? In 
other w’ords, is there any doubt that he wras not hampering 
the investigation ? There is no doubt that he was not. They 
-^21 knew r he w*as not. He had told them when he came to this 
country. He told them he had had his name changed legally 
and so on. 

When you have all the questions in that area, you have 
a complete picture of w T ho this man is. That he is the man 
they wanted, there is no dispute. He is the man they in¬ 
tended to question. There is no dispute about that. 

There are a lot of arguments or colloquies w’hich are 
used by the committee as devices of one sort or another. 
The first six questions are all devices for getting some basic 
information, and nothing else. They tried to entrap the 
witness to say what he did not w*ant to discuss 'with them. 
They finally dropped it, and they let it go on, having got 
out of him everything they wanted—who he w T as, who his 
wife was, wdien he changed his name, where he changed his 
122 name, what his name is, what his middle initial is. You 
can’t say that that is a refusal to answer. On the contrary, 
as a matter of fact, he said, “I am not refusing to answer.” 
Or I don’t remember whether it was he or I w’ho said that. 
That is the truth. 

In any event, that does not present a case of refusal to 
answer as is contemplated by Congress, although you might 
say that a person may be held for criminal charges, because 
certainly it will not be argued by Mr. Murray or anyone 
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else that on the basis of this group of questions we have 
the dignity of a criminal charge. That is de minimis, if I 
have ever seen it. That is almost like having a little argu¬ 
ment between Mr. Murray and myself as to—well, I don’t 
know—as to what I think about changing names here. Oh, 
almost any personal question—what I think about the City 
of Washington, or some personal opinion I may have con¬ 
cerning any individual. I think its gravity is de minimis 
under the law. 

Certainly it cannot be said here that this committee con¬ 
sidered that these questions were the pertinent and material 
questions that they had to have answered, the failure to 
answer which they insist requires that a man be brought to ^34 
trial in a criminal case. That cannot be. 

Therefore, we come to the point that these questions can¬ 
not in such context, and this examination generally, be con¬ 
sidered pertinent and material. I might put it this way: 

If the witness came before the committee and refused to 
answer questions about himself, and every time the com¬ 
mittee asked a question, the witness refused, and the com¬ 
mittee had to drop it, because they said, “He does not want 
to answer,” then clearly, in such a case, the committee 
would have a right to come before the Court and say, “This 
man has been in contempt. While it is true these were only 
preliminary questions, we could not get on until we passed 
the preliminary part.” 

But that did not happen here. They certainly got on. 

They got on very nicely. They left this area. They were 135 
not hampered by his questions or by his colloquy in the 
slightest degree. They went right on. They went to the 
essence of their examination—what Mr. Appell was talking 
about—in a whole series of questions, which represent the 
overwhelming majority of the questions and answers con¬ 
tained in the hearing. Therefore, you cannot say that this 
constitutes refusal to answer a pertinent, material question. 
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Then, finally, we come to the question of self-incrimina¬ 
tion. I think it was very proper; I do not want to laud Mr. 
Murray for having withdrawn the counts which he did. I 
think he simply was doing his duty in so withdrawing them. 
But, of course, by withdrawing those counts, he does not 
blot out the nature of the whole indictment, because very 
plainly what happened here was that a whole series of ques¬ 
tions were being asked, concerning which the Fifth Amend¬ 
ment was applicable; that is, that a man was being asked 
to testify against himself. Mr. Murray can’t say, “Well, X 
am going to go at this point. I am going to select questions 
that I want and say, Now, this he should answer, because he 
237 answered a previous one,” because in logic he could just as 
well argue, Well, since he answered one, he has got to an¬ 
swer right up to Number 30.” 

That does not make sense. His refusals to answer ques¬ 
tions upon the ground that they were self-incriminatory 
were based upon the fact that each one of the questions he 
refused to answer would in fact tend to incriminate him. 
That another question which he may have answered in the 
past may also have tended to incriminate him does not 
mean that from that point on he is required to answer all 
questions. That kind of construction of the Rogers case 
would be to reduce it to an absurdity; would be to make an 
outrageous decision of it. All that the Rogers case held 
was that when a witness has in fact answered as to facts— 
material facts—he may not refuse to disclose the details of 
138 those facts; that is all. 

The Court: Why is that not the case here, in this ques¬ 
tion : In a question here the witness answers—I can’t find 
the place, but the witness answers- 

Mr. Unger: Well, I think- 

The Court: (Continuing) that he was an official in the 
Communist Party. 

Mr. Unger: That is right. 
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The Court: He answered that without a claim of incrimi¬ 
nation. Then subsequently he "was asked about other people 
who were in the organization at that time. As to those 
other people, he claims the doctrine of the protection of the 
Fifth Amendment, but he had not claimed it as to himself 
previously. 

Mr. Unger: That is right. Now, if Your Honor please, 
you can’t cut No. 7, No. 8, or No. 9 from the others—all 
thirty-two—I contend, because all of them thereafter are 
either good or bad on the theory that the answers might 
tend to incriminate him—all of them. I contend that No. 8 
is no different from No. 9, No. 10, No. 11, or No. 12 in that 
the answer might tend to incriminate him, and that is all 
that I am required to establish. 

The fact that No. 7 might also tend to incriminate him, 
and that he answered it, does not alter the situation, be¬ 
cause No. 8 is a new and a different question; it is not 
simply an appendage of No. 7. It is a new and different 
question that might raise the issue of conspiracy. I know 
the Supreme Court considered that question in the last sen¬ 
tence. It may raise, Number 2, a new crime or crimes of 
seditious conspiracy, that have nothing to do with the 
Smith Act. In short, it may raise any questions of con¬ 
spiracy with reference to the use of funds; it may raise 
questions with reference to conspiracy; or with reference 
to any subject at all on the question of the Smith Act. 

The Supreme Court in the Rogers case held as it did only 
because the witness having answered a series of questions 141 
concerning her membership—that is to say, the position 
that she held—the filling in of the details of that could no 
longer create a new crime; it could only help to establish 
the old crime. 

Now, Justice Black, in fact, made the point that even that 
is important. But keep in mind that that was the dissent¬ 
ing opinion. Let us rely upon the affirming opinion. The 
prevailing opinion holds only when the things that are 
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being refused are details which simply fill in the incriminat¬ 
ing facts. May vou not withhold them? No, because once 
you have incriminated yourself, no new incrimination can 
be accomplished. No new’ incrimination can be accomp¬ 
lished by new questions. Then you must answer. 

But certainly Mr. Murray will not deny that there can 
be a new incrimination by reason of the questions put to 
the witness in this case. Proof of that is given by your 
Honor’s reading the other questions which Mr. Bart re¬ 
fused to answer. In other words, they throw light on the 
numerous possibilities that can exist. Passport fraud. 
They apparently raise that question. You will recall the 

143 c l ues ^ on about the Lenin School and the question of funds 
raised for it. That opens the door to incrimination for 
another crime. 

For that reason you cannot say that his answering one 
question, even if it should be incriminatory, thereby de¬ 
prives him forever after of his protection of the Constitu¬ 
tion. I think that is the only healthy position to take on 
this question. Otherwise we come to this rather regrettable 
position that we officers of the court say to a prospective 
witness, “The position you should adopt, Mr. Witness, is, 
Better say nothing. Never say anything. Because the 
moment you say anything, we officers of the law are going 
to hold that you are required to say everything.” 

I do not think that your Honor intends to construe the 
law in that fashion. My interpretation of the law indicates 

144 that it is intended to do two things: one, to give to a com¬ 
mittee the power to ask proper questions, to encourage 
witnesses to answer those questions, and not to refuse to 
answer for fear that if he does answer one he is going to 
get himself into trouble on fifteen more; and two, to give 
to the witness the right to exercise the constitutional pro¬ 
tection of the Fifth Amendment, when a question calls for 
the exercise of that right. Each of these two rights have 
to go hand in hand—the committee’s power to inquire; the 
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witness’ right under the Constitution. If we have those 
things going hand in hand, we have no injury to either. 
Then it is possible at each point along the way to say that 
the fact that a witness did answer a previous question did 
not indicate an intention on his part to waive privilege. 

The Court: He does not have to waive it; he must assert 
it if he claims it. 

Mr. Unger: Correct. In the case of the question he 
answered, he obviously has raised no questions, nor is the 
committee challenging him here. I say as to that question 
he may have had the right to assert privilege to the ques¬ 
tion he answered. The fact that he gave up that right does 
not mean that he thereafter waived when he did assert the 
right. 

Remember, your Honor, that he did assert the right in 
the question that you asked about, and the only reason you 
can take it away from him is that you construe it to be a 
waiver, even though he asserted that right. Isn’t that so, 
Your Honor? Remember the question Mr. Murray referred 
to, and which your Honor read, is a question where the 
witness asserted privilege. He did not say nothing; he 
said, “I assert the privilege against self-incrimination”; 
and the only reason that Your Honor can reject it is on the 
theory that he waived it by answering a previous question, 
and it is to that 'which I have been addressing myself. He 
did not -waive it, because he did not proceed to give all the 
incriminating facts in previous answers. He knew the 
simple necessity' of withholding details, as in the Rogers 
case. 

What he did was, in one case, to answer a question. It 
may have been incriminating; quite true. I concede that, 
Your Honor. It is very possible that I should have advised 
him to refuse to answer question No. 6, the very first 
question. Certainly I could have done that. 
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I could have said, “You don’t say one word. All you do 
is go in there and say, ‘Fifth Amendment; self-incrimina- 
tion’; and you are as safe as if you were in your little bed.” 

But I did not give him that advice. 

I said, “Go in and answer questions—those questions 
which the committee has a right to ask you—and refuse to 
answer those questions which the committee has no right 
to ask you.” 

I suppose, as a matter of fact, he answered one question 
which he could have refused to answer. I think Mr. Murray 
will concede that had he refused to answer it, there would 
have been no problem concerning that question. But does 
that mean he forfeited, he gave up, he waived consciously 
and intentionally his right to the protection of the Fifth 
Amendment? It cannot mean that. That is why I say the 
Rogers case does not apply here. It is simply not ap¬ 
plicable to this situation. 

That was a case in which after a series of questions were 
answered, more questions were asked concerning details 
of the previous ones. The witness refused to answer those 
questions, and the Court said, “You can’t withhold details 
once you have answered the incriminating question, because 
then you are no longer incriminating yourself. You have 
already incriminated yourself.” 

You cannot say that Mr. Bart had already incriminated 
himself as to the question he refused to answer. That is 
out of the picture. Therefore, I say the fact that he an- 
150 swered one question here does not take away from him his 
constitutional right. The best proof that that is so is the 
fact that Mr. Murray is waiving all counts from No. 11 to 
No. 32, although he could just as well and just as logically 
have argued that Mr. Bart having answered the first ques¬ 
tion, that he was employed in the Communist Party, he 
should be compelled to answer everything else. All they 
are talking about is Communism. That argument would be 
clearly logical. 
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The protection of the Fifth Amendment is a whole and 
complete protection. Therefore, I say, if Your Honor 
please, that I think Mr. Murray’s concession as to all of 
these is actually a concession as to every one of these 
questions. Every one is improper because it is banned by 
the protection accorded to the witness against self-incrimi¬ 
nation—every 7 single one of them, from No. 7 down. 

I should like to make a further argument on that ques¬ 
tion: that as to some of these questions I think, if Your 
Honor reads the examination, you will see that there was 
no refusal. Take count 7. In count 7, here is what takes 
place. Let me read it to you briefly. 

“In addition to your position as general manager for 152 
this organization, do you hold any other position from 
which you receive a salary or gratuity? 

“Mr. Bart: I do not. 

“Mr. Tavenner: Will you briefly summarize for the 
committee other positions which you have held and 
from which you have received a salary or gratuity, 
prior to the position you now hold? 

“(Witness confers with his counsel.) 

“Mr. Bart: It is evident that in these questions a 
newspaper is involved, and I shall not answer because 
I feel that this committee, if it proceeds with this kind 
of questions, is infringing on the First Amendment of 
the Constitution of our country, freedom of the press, 
and I shall not be a party to anything of that kind. 

“Mr. Tavenner: That is the ground upon which 
you refuse to answer the question as to what positions 
you have held prior to your present position? 

“(Witness confers with his counsel.) 

“Mr. Walter: Did you ever hold any positions other 
than positions with newspapers? 

“Mr. Bart: I did.” 
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Clearly that question merged with the next one, and it 
was answered. So, again, I go back to the original part of 
my argument. You do not have refusals to answer here. 
What unfortunately has happened is this: Wherever there 
was a question—wherever anywhere in this record there 
was a question—to which it did not appear that there was 
a direct answer, that was cited. That is all. I do not think 
the Government makes out a prima facie case either of 
pertinency or materiality or of refusal to answer simply 
by coming in and saying to the Court, “Here is a question. 
There is a blank after it; therefore, there is a constitutional 
refusal to answer.” If the Government were to take that 
155 position, then it would follow that this Court would have 
no judicial functions at all; it would simply be an adminis¬ 
trative agent. All that would have to happen would be for 
the Court to look at this and say, “Yes, it is true that this 
question: 

‘Will you briefly summarize for the committee other 
positions which you have held and from which you have 
received a salary or gratuity, prior to the position you 
now hold?’ 

does not immediately thereafter have an answer.” 

That is true. It does not mean that it was not answered, 
because in some other manner it was answered. Mr. Walter 
asked him a different question by rephrasing the previous 
^ one and got an answer to his question. 

Therefore, it seems to me that the Government has failed 
to meet the burden which it has to establish, that there was, 
in fact, a refusal to answer—No. 1; that there was, in fact, 
a refusal to answer a question which was pertinent or ma¬ 
terial—No. 2; and that there was, in fact, a refusal to 
answer a pertinent and material question which the witness 
had to answer because it was not protected by the Fifth 
Amendment—No. 3. 
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In view of the Government’s failure to establish these 
three principles as an issue of fact, I think the Government 
has failed to make out a prima facie case. 

I think the law on this question is quite clear, and I think 
that the precedents of the courts, and of other courts be¬ 
sides this, have made it very plain that this court will not 
submit to simply having the law, Section 192, treated as if 
it were nothing but a directive to a judge to sit and find 
people guilty because of their exercise of their rights. 

I think, therefore, that this Court should hold, and that 
it will be very salutary that it should hold, that this wit¬ 
ness behaved in a normal manner, engaging in colloquies, if 
you like, with perhaps some acrimony between counsel, for ^55 
which the defendant certainlv could not be burdened—cer- 
tainly nothing more than any human being would have done 
—that he had a right to assume that the questions which 
he did not answer, the committee did not insist upon his 
answering; that there was, therefore, a waiver of those 
answers by the committee; and that, therefore, there is 
nothing before this Court at this time upon which a prima 
facie case has been made out. 

The Court: Mr. Murray, with reference to count 7, the 
witness was first asked to summarize the positions that 
he had held. He said that he felt that that was an in¬ 
fringement of the First Amendment. But subsequently 
the same question was put: 

“Did you ever hold any positions other than posi- 159 
tions with newspapers?” 

It is not exactly the same question, but the purport is 
the same. Then, the witness further down says: 

“I was organizer and head of the Communist Party 
at different times, in different years.” 

Why is not that an answer to that question? 
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Mr. Murray: Because that question did not involve a 
newspaper, as the indictment question did. The point is 
that he had already shown an unwillingness and refusal 
to answer, to give that part of his answer which related to 
a newspaper. He was then asked this question: 

“Did you ever hold any positions other than posi¬ 
tions with newspapers?” 

He said: “I did.” 

“Mr. Walter: What were they?” 

The witness then said or told what they were. He still 
■*■61 refused to tell about the newspaper positions. That was 
included as his own interpretation shown in the original 
question to summarize the other positions. He said: 

“It is evident that in these questions a newspaper is 
involved, and I shall not answer * # *.” 

The Court: Yes, I see. That one is proper, then. 

What about this question No. 1? He does not seem to 
have refused to answer that—at least, not before question 
No. 2 is reached. 

Mr. Murray: He did not answer it, Your Honor. I ad¬ 
mit the subject had not been exhausted, because the very 
next question is a pursuit of the same inquiry. As a mat¬ 
ter of fact, I take it that probably the first six questions 
162 were made necessary, and the other questions for that mat¬ 
ter, intervening, which are not the subject of any count in 
the indictment—were made necessary by his refusal to give 
the information. I would agree with Mr. Unger that ques¬ 
tions 1 to 6, inclusive, all are attempts by the committee to 
get the same information. 

He never told the committee whether he was bora under 
the name Philip Bart or not. I think it is implicit in his 
later testimony that he probably was not, but he never did 
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answer that question. On the other hand, he did not in so 
many words say, “I will not answer it”; but before he got 
to that point, the questioner went on to the next one: 

“When did you take that name?” 

meaning Philip Bart. 

Does that answer Your Honor’s question? 

The Court: Yes, that answers it. 

Mr. Unger: Will Your Honor hear me half a minute on 
the point Your Honor raised? Maybe I am pressing it 
harder than Your Honor wants me to, but here is the 
picture. That very question you asked is the eye-opener 
to the whole thing. 

Here is a counsel who asks a question of a witness: 

“Will you briefly summarize for the committee other 
positions which you have held and from which you have 
received a salary or gratuity, prior to the position you 
now hold?” 

So the witness said: 

“It is evident that in these questions a newspaper is 
involved”; 

that freedom of the press is involved and that the First 
Amendment is involved. That is his answer. 

Says the counsel to the witness, “Is that why you are ^55 
refusing to answer the question—because there is a news¬ 
paper involved; because freedom of the press is involved; 
because the Constitution is involved?” That was the ques¬ 
tion. 

The Chairman, like a judge, interposed at that point and 
took the thing away from the counsel. He asked the ques¬ 
tion this way: 
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“Did you ever hold any positions other than positions 
with newspapers?” 

I ask your Honor if that is not a signal to me, a lawyer 
sitting here, or to the witness, if that is not a notice to him, 
that the previous question has been withdrawn. Here is 
the chairman of the committee framing his question in such 
a way as to take into account the fact that the freedom of 
the press objection is noted and, in fact, respected by the 
committee. Yet the Government says that does not matter. 

Now, you see the point I made before. You don’t have a 
refusal to answer here. That witness is in a very, very 
Igy outrageous position, under those circumstances. To threaten 
the man with criminal charges on the basis of a situation 
of this kind, which is in the control of the committee, is to 
my mind to make a man who comes before a committee 
actually subject to punishment from the minute he sits 
down. He then is subject to entrapment at any time, be¬ 
cause if w’hen he enters into this discussion he comes out 
with the conclusion that the committee chairman actually 
honored his objection, and answered a question the defend¬ 
ant put to him on the basis of that, and he walks out and 
goes home saying, “That was fine,” and he thereafter, 
whenever the Government so chooses, can be indicted, then 
I say we are in that area where due process is impossible; 
and, as I explained to Your Honor in my opening remarks, 
the reason for that is the failure of the committee to set up 
1 G8 those procedural safeguards, those standards, which would 
make it impossible for a witness to be in any doubt as to 
whether he was doing something wrong or something right. 
That is the least a man is entitled to before he is held on a 
criminal charge. He must at least be put on notice when 
this thing happened. This is the epitome of the objection 
that I make; also, the failure of procedural due process on 
the part of the committee as to this question. Other ques¬ 
tions are of the same nature. There may be some debate 
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as to whether they are a little clearer. But, in any event, 
I am going to tell you that even if I were a witness, I would 
have come to the same conclusion. I would have drawn the 
conclusion that the chairman had honored my objection and 
had gone on. Yet I would have been clearly at the mercy 
of the committee’s judgment thereafter whether to hold me 
in contempt. That goes for every one of these questions. 

If they had done, at least, as they do before a grand 
jury—in other words, if there was procedural due process 
—there would not be these questions before us at all. Mr. 
Murray would not have dared to come into Court with 
thirty-two counts and knock out twenty-two of them just 
like that. That is not right. 

That is what happens. A grand jury finds itself in this 
position. You come before them with these questions and 
a blank as an answer. There is no doubt but that the only 
choice a grand jury has under the law is to return an 
indictment. 

This can go on indefinitely. You may have had 150 
indictments on 150 questions. That is something I think 
the la-w abhors, because it is not the law. It is no longer 
the law. It is the subjective reactions of members of the 
committee. It is the subjective reaction of whoever it is 
decides to bring this before the grand jury. 

For instance, it is entirely possible that the committee 
could set down these questions and say, “Oh, well, we don’t 
want to cite Mr. Bart. We will let this go.” 

There would be no indictment. 

But the law is more certain than that. A man must know 
in advance. That is what we mean when we say that ignor¬ 
ance of the law is no excuse. The law says so. If you 
don’t answer those questions, if you refuse to answer 
questions which are pertinent and material—if you refuse 
to answer; not merely do not answer; the law does not say, 
“No, it is not necessary that you refuse to answer”—the 
man must know and say, “I refuse to answer. I do so con- 
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sciously and intentionally; therefore, I will be subjected, 
and I will take the risk.” 

But under these circumstances the Government has failed 
to prove refusal to answer, and Your Honor, I think, has 
very helpfully singled out and supplied the perfect example 
of how a question which is not answered, nevertheless is 
not refused an answer. 

I think Your Honor has indicated here what is the fault, 
the actual fatal defect, of the entire indictment, from count 
1 right down to count 32—every single one of them. That 
is beyond and above the other objections that I have made 
to Your Honor about the indictment, but that one alone. I 
273 think it w’ould be very helpful if Your Honor w T ere to write 
an opinion on that one question, which would give to the 
committee a very helpful indication from the Judiciary as 
to wiiat it is necessary for the committee to do in order to 
provide procedural due process, so that this court does not 
become a shambles in the sense that you do not have fifty, 
sixty, or seventy indictments on this sort of thing coming 
into court, just to be thrown out. There is no reason for 
it. 

I think it would be very helpful if the committee were 
taught that procedural due process is as important as sub¬ 
stantive due process; and that if it intends to go ahead with 
this method, it has to set up standards of procedure whereby 
a witness knows, by direction of the chairman or by direc¬ 
tion of the Congress, if necessary, that when he does not 
174 answer a question, the committee wants an answer and, 
therefore, tells him, “You must answer it.” 

That is the least that should be required of the com¬ 
mittee before it asks a judge to hold that a man is a 
criminal. 

The Court: The motion is denied. 

Mr. Unger: I respectfully except, Your Honor. 

May it please the Court: The defendant wishes to call 
no witnesses, believing that there is no issue of fact here, 
unless we can get the guidance of the Court. 
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Your Honor thinks an issue of fact has been raised in 
the case? 

The Court: Yes. 

Mr. Unger: Your Honor thinks an issue of fact has been 
raised? 

The Court: Yes. 

Mr. Unger: May I ask the Court in what respect- 

The Court: It is for you to put your case on, if you wish 
to put on your defense. 

Mr. Unger: Well, may we approach the bench? 

The Court: Yes. 

(A bench conference was then held between the Court 
and counsel, but was not recorded. The following then ^ 
occurred:) 

Mr. Unger: I shall repeat what I have said before: The 
defendant wishes to call no witnesses, and the defense rests. 

Mr. Murray: There will be no rebuttal, of course. 

Mr. Unger: Therefore, we are ready, if Your Honor 
please, with a motion to dismiss. Does Your Honor wish 
to hear me now in a formal motion? 

The Court: Yes. How long will you take? 

Mr. Unger: Just a few minutes. I shall not be long. 

What time does Your Honor normally recess? 

The Court: We usually recess at twelve-thirty. 

Mr. Unger: Then, will Your Honor return? 

The Court: Oh, yes, we will go on in the afternoon ses¬ 
sion. 

Mr. Unger: Perhaps we had better recess, then. 177 

The Court: Do you think you will take longer? 

Mr. Unger: Yes. Then we won’t be pressuring Your 
Honor. It is only five or seven minutes from now. How¬ 
ever, I have no objection to going on now, and then, if neces¬ 
sary, Your Honor, we will go on this afternoon. I think I 
shall be brief. 
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Motion to Dismiss the Indictment at the 
Close of the Case 

Mr. Unger: I move, if Your Honor please, for the dis¬ 
missal of the indictment and the discharge of the indictment 
at the close of the case, now, upon the ground that the 
Government has failed to prove the defendant guilty beyond 
a reasonable doubt. 

We have a new measure of proof at this point, as Your 
Honor, of course, appreciates, so I think it is correct for 
me to contend that the Government has failed to meet its 
burden of proof. The fact that the defendant has called 
no witnesses does not alter the nature of the burden of 
proof for the Government, and therefore I make my motion 
now upon the ground that the Government has failed to 
prove that the defendant is guilty beyond a reasonable 
doubt. That is what is required to be proved, even if they 
may have proved a prirna facie case. At the close of the 
Government’s case, the Government has not proved the de¬ 
fendant guilty beyond a reasonable doubt. 

What was it necessary for the Government to prove 
beyond a reasonable doubt? That there was, in fact, this 
refusal that we discussed before in the preliminary motion; 
and that there was not, as the record indicates, and as I 
believe the Court must infer, simply a non-answer; that is, 
that there was a colloquy between counsel and the com¬ 
mittee, between the defendant and the committee, and be- 
180 tween the defendant and the committee counsel, at the end 
of which the committee proceeded on its way. 

In proof of that is the fact that at a certain point Your 
Honor will notice that the committee said, “We are going 
to close the hearing. You are excused.” Yet the committee 
sat right on and continued to ask questions just as calmly 
as if it had not excused the defendant. In proof of that is 
the fact that the committee went right on, unhampered by 
any of the colloquy, and proceeded to ask questions exactly 
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as if they were perfectly satisfied with the arguments raised 
by the defendant or his counsel. It is proof positive that 
the committee did not construe the action of the defendant 
as a refusal to answer questions. 

The second argument that I make is that we have con¬ 
clusively shown that certainly the Government has not es¬ 
tablished that the defendant waived the privilege against 
self-incrimination as to counts 7, 8, and 10. As to counts 
1 to 6, Mr. Murray has made it very plain that the Govern¬ 
ment has nothing; that that is simply the same question in 
six different ways, each one a more imaginative way of 
trying to ask the same question, but it is not the same 

question. 182 

As to counts 7, 8, and 10, if Your Honor please, we have 
proved conclusively that these questions could have been 
answered and subjected the defendant to self-incrimination; 
therefore, the questions were improperly the basis for 
indictment. 

I think the cases, which I should be glad to cite in the 
form of a brief to be submitted to the Court, clearly hold 
that where new questions vrould tend to further incrimina¬ 
tion, then the fact that the witness has, consciously or not, 
willingly or not, answered other questions cannot constitute 
a waiver of the right or the privilege; and secondly, that the 
waiver of the privilege must be a conscious, intentional, 
deliberate, express waiver. That is absent from this record 
too; on the contrary, there is nothing to indicate here that 
the defendant -waived his privilege. 183 

The Court: Sir, the decisions say just the opposite. 

The Supreme Court time and again has held that you must 
claim privilege in order to assert it. Not that it must be 
clear that you have waived it, but it must be clear that the 
self-incrimination claim is made. 

Mr. Unger: If that is so, if Your Honor please, as to 
counts 7, 8, and 10, I should like to read for the record, 
verv, verv brieflv, as to No. 7- 

* / » *7 
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The Court: Before you go to No. 7, where, Mr. Murray, 
is the refusal to answer question 10? 

Mr. Murray: I have to admit that there isn’t any, your 
Honor. 

The Court: Well, would you like to withdraw that? 

Mr. Murray: Yes. Yes, I do withdraw that, if the Court 
please. 

Mr. Unger: Now, permit me to refer to question 8, Your 
Honor: 

“Who were the other officials of the Ohio section of 
the Communist Party during the period of time you 
were organizer there?” 

185 

Mr. Murray: I might say, if you do not mind my inter¬ 
rupting, that 10 is a modification of 8. 

Mr. Unger (Reading): “I will not answer it, standing 
on my rights * • *.” 

That is No. 8. It is at- 

Mr. Murray: The bottom of page 2638, Your Honor. 

Mr. Unger (Reading): “Mr. Tavenner: Who were the 
other officials of the Ohio section of the Communist Party 
during the time you were organizer there?” 

“Mr. Bart: I object to this question. I will not 
answer it, standing on my rights in accordance with 
Article V of the Constitution, and furthermore I pro¬ 
test because this committee has asked this question of 

186 numerous people and has infringed upon their rights 
as American citizens.” 

He does assert affirmatively. 

The Court: Yes, but the decisions of the Supreme Court 
hold that if the statute of limitations has run, the witness 
must answer even though it incriminates him. 
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Mr. Unger: There is nothing with reference to this 
question, if Your Honor please, to indicate that the statute 
has run. 

The Court: Just up above that, the other questions that 
he answered indicate when that was. 

Mr. Unger: But, if Your Honor please, while the statute 
of limitations might apply with reference to him individu¬ 
ally, with respect to this, a continuing conspiracy could 
go on fourteen years and might go on for twenty-eight 
years. There is nothing to indicate here that that is not 
what they are interested in. 

On the contrary, if you will recall, Mr. Appell testified 
here that they were interested in everything from the first -^gg 
day right to now. Why is that? Because there is a pos¬ 
sibility of a continuing conspiracy. Therefore, this ques¬ 
tion is in that realm. 

Now, surely, Mr. Tavenner is trying to say—I won’t say 
he is doing it maliciously—he is trying to encourage the 
witness to answer questions, so he says to him, “But look. 

There is the statute of limitations.” Is he trying to say 
by that question- 

The Court: What was the date of the Smith Act? 

Mr. Unger: Nineteen forty, if Your Honor please. 

The Court: This would be at a time even previous, then, 
to the Smith Act. 

Mr. Unger: But if the conspiracy continued after the 
passage of the Smith Act—if the conspiracy began in 
1936 and continued beyond 1941—then the Smith Act would 
apply. 

That is so, Mr. Murray; is that not correct? 

Mr. Murray: Yes. But perhaps I had not better say 
anything more. Yes, there can be a continuing conspiracy. 

Mr. Unger: Yes. Therefore, that is the situation you 
are confronted with. I think Mr. Tavenner was in error. 

I won’t say his motives were evil. He was in error in mak- 
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ing the reference to the question of statute of limitations, 
because he knows that there are other crimes besides per¬ 
sonal crimes concerning which there may be an applicable 
statute. He knows that. Therefore, he should never have 
made that remark, because it is misleading. 

It is misleading to all of us -when that kind of remark 
is made, unless it was the intent to show* that the defendant 
had full immunity. But the courts have held that the 
defendant does not have full immunity. That is not the 
basis upon which we operate. 

The Court: In this case, this man has answered and 
said: 

191 “I was organizer and head of the Communist Party 
at different times, in different years.” 

Then he goes on. He has answered about himself. 

Mr. Unger (reading): 

“Mr. Bart: I do not know the exact period of time 
you mentioned. It is fourteen years ago.” 

The Court: Yes, he admits it as to himself. Having 
gone that far, the question is whether he could refuse then 
to make an answer about somebody else who was in the 
Party. 

Mr. Unger: But he is not refusing to answer about 
somebody else with reference to the protection of the Fifth 
Amendment for that somebody else. What he is being 
asked to do is follow—if Your Honor will turn a page back, 
you will see this: 

“Mr. Tavenner: The Dailv Worker of March 28, 
1936”- 

that is fourteen years back- 

“shows you to have been a section organizer for the 

Communist Party in Ohio. That is correct, is it not?” 
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That is a statement of fact that is made by Mr. Tavenner. 

“Mr. Bart: Most likely. 

“Mr. Tavenner. Well, yon know whether yon were 
a section organizer 'for the Communist Party in Ohio, 
do yon not?” 

Thus far we have no answer to that. 

“Mr. Bart: I do not know the exact period of time 
you mentioned. It is fourteen years ago.” 

Meaning 1936, the date Mr. Tavenner was talking about 
there. Thus far the witness has said nothing about himself. 

“Mr. Tavenner: Who were the other officials of the 
Ohio section of the Communist Party during the period 
of time you were organizer there?” 


At that point Mr. Tavenner is talking about other of¬ 
ficials. So Mr. Bart has a right to say, “This man is try¬ 
ing to compel me to incriminate myself in a conspiracy 
between me and some other people. That is what he is 
trying to have me do. Therefore, I must be alert to that.” 

Therefore, he raises the question of the Fifth Amend¬ 
ment. That is what happened here; nothing more than 
that. So he did raise it. He did not non-raise it. 

I think, if Your Honor please, that this is, again, simply a 
case where a man raises the protection of the Fifth Amend¬ 
ment when he thinks the time has come in the course of 
interrogation for him to do so. 

You are not going to tell him—you are not going to say 
to him—“Now, look: You have raised it seven or eight 
questions back”; because, as I said before, if we are going 
to adopt that line of reasoning, then we are really going 
to discourage witnesses from testifying. 


195 
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In fact, we are encouraging them to say, “Oh, I had 
better not say a word, because the moment I say one word, 
some committeeman may say, ‘You have got to say every¬ 
thing/ and some judge may agree with him.” I do not 
think that is the law. 

The Court: At this time the Court will recess until two 
o'clock. 

(At 12:34 P. M. a recess was taken until 2 P. M. of the 
same day.) 

Afternoon Session. 

(The trial was resumed at 2 P. M., upon the expiration 

197 of the recess.) 

The Court: You may proceed. 

Mr. Unger: I shall be very brief. I shall address myself 
to one point concerning two counts, and then I will ask 
Mr. Wright to talk, very briefly, about one other series 
of counts. 

I have only counts 7 and 8 that I should like to turn the 
Court’s attention to, if Your Honor will refer to the testi¬ 
mony, the page number being 2638, which Your Honor 
referred to before. 

The Court: Yes. 

Mr. Unger: It goes somewhat as follows: 

“Mr. Tavenner: Will you briefly summarize for the 

198 committee other positions which you have held and 
from which you have received a salary or gratuity, 
prior to the position you now hold?” 

That is No. 7. 

Then, Mr. Bart raises the objection of the First Amend¬ 
ment, as to the freedom of the press. Mr. Tavenner then 
says: 
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“That is the ground upon which you refuse to answer 
the question as to what positions you have held prior 
to your present position?” 

Then, Mr. Walter, the chairman of the co mmi ttee, in¬ 
tervenes before any answer is given and phrases his own 
question: 

“Did you ever hold any positions other than positions 
with newspapers?” 

To that Mr. Bart does answer: 

“I did.” 

200 

Then, Mr. Bart answers the question as follows: 

“I was organizer and head of the Communist Party 
at different times, in different years.” 

I contend, therefore, that question 7 was answered by 
the nature of the examination that was conducted. But 
what follows from that? Question 8—count 8 in the in¬ 
dictment—which is referred to on the very next page, fol¬ 
lows logically from this one. He has answered a question 
concerning what jobs he held; that is to say, what positions 
were held, concerning which he received a salary or gratu¬ 
ity, and he answered in that way. From that point on, the 
committee goes off into the aspects of the Communist 
Party, concerning which Mr. Appell has spoken to us here 201 
today. 

It is at that point, for the first time, that he asserts 
privilege. Mr. Tavenner says: 

“The Daily Worker of March 28, 1936, shows you to 
have been a section organizer for the Communist Party 
in Ohio.” 

That is a statement; that is not a question. 
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Mr. Bart says: 

“Most likely.” 

The Court: There is a question. It says: 

“That is correct, is it not?” 

Mr. Unger: Oh, yes. Technically that is correct I 
really implied by that that this is an assertion which is not 
treated as a question until we get to the following question: 

“Mr. Tavernier: Well, you know whether you were 
a section organizer for the Communist Party in Ohio, 

203 do you not? 

“Mr. Bart: I do not know the exact period of time 
you mentioned. It is fourteen years ago.” 

That would be March 28, 1936, you will remember. 

So at this point we still have no answers to anything. 
Then we have the following: 

“Mr. Tavenner: Who were the other officials of the 
Ohio section of the Communist Party during the period 
of time you were organizer there?” 

We are now no longer in the area of his employment for 
a salary on gratuity; we are now in the area of “What were 
you doing?” and things that w’ere being done. Here, for 

204 the first time, the witness testifies that his constitutional 
rights have been invaded, and he asserts privilege. 

Your Honor will note that nowhere does the committee 
reject that claim of privilege. Nowhere does the commit¬ 
tee say, as the court requires that it do say, “We reject 
your privilege and insist that you answer the question.” 

Your Honor will recall the case decided by Judge Pine in 
this District, United States v. Eisle, in which the S. E. C. 
was involved. There the court said: 
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“It was the examiner’s duty, when the defendant 
claimed this privilege, to determine from the character 
of the questions asked and the circumstances of the 
inquiry whether there was a likelihood that the answers 
might be incriminating, and if there was such a likeli¬ 
hood, it was his duty to determine whether he wished 
to exchange immunity for testimony.” 

No such thing transpired here. Here we have this situa¬ 
tion: First, question 7 is answered to the satisfaction, 
apparently, of everybody. Whether it is answered in pre¬ 
cise form is not the question. Then the most you might 
say is that the answer was not responsive. It is not a 206 
refusal to answer. 

Question 8 raises for the first time issues concerning 
which the defendant feels that his answers would tend to 
incriminate him. He then asserts his right in a straight¬ 
forward manner, and immediately, so that everybody un¬ 
derstands it. Therefore, it seems to me that we have a 
rejection of the argument of waiver, which is the only 
one upon which the Government can base itself. 

I think there, too, it is pretty plain that no waiver can 
be construed. As to that, the courts, too, have spoken very 
distinctly. 

“Bearing in mind the important nature of the con¬ 
stitutional right and immunity given by the Fourth 
Amendment, it seems to me that a trier of the facts ^ 
should be slow in finding an intentional and voluntary 
relinquishment of this right by an individual when the 
effect of the testimony is uncertain.” 

That is from the case of United States v. Ruffner, 51 
Federal Second 579, in the District Court for the District 
of Maryland. 
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210 


The courts have constantly adopted this position; that 
is to say, that a waiver, if it is to be considered, must be a 
conscious and intentional waiver. Far from showing any 
such thing here, the witness indicated at the very first 
moment when the committee began to interrogate him con¬ 
cerning activities which Mr. Appell told us before were the 
purposes of the investigation that he did not intend to 
answer those questions or to give up the right of protection 
against self-incrimination. That is all that is required of 
him. The proof of that is that consistently, from that 
point on, throughout his testimony, he held to that position. 

Therefore, I think, if Your Honor please, that question 
8, merely because it flows right after one of the other 
questions, is no different from count 9, count 11, count 13, 
and so on down the line to count 32. It is just an arbitrary 
boundary line that Mr. Murray has set up. I do not think 
Your Honor should set it up for him. 

I think this issue has been passed upon quite regularly 
by the court in all these cases and has been upheld even 
by Your Honor. I do not think a change should be made in 
this case. 

I have already argued, so I shall not impose further upon 
the Court, as to the significance of the Rogers case. There 
the point is made in one sentence, requiring full disclosure 
of details. 

The Rogers case held that the fact that a witness freely 
testified as to an incriminating fact does not rest upon a 
further waiver of the privilege against self-incrimination, 
when she freely answered incriminating questions relating 
to her connections with the Communist Party. 

That is the ease of Jane Rogers v. United States, decided 
February 26, 1951, reported in 19 United States Law Week 
4155, at page 4157. 

It is upon that ground, if Your Honor please, that ques¬ 
tion 8 should be stricken. Question 7 should be stricken 
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because it has been answered, and question 8 because it is 
a proper exercise of the privilege against self-incrimina¬ 
tion. 

I do not know what Mr. Murray’s argument on that score 
may be, but I find it very hard to imagine that there can 
be any sound argument against it. 

Mr. Wright: May it please the Court: First, I wish to 
say that I, of course, emphasize each and every point- 

The Court: Mr. Wright, usually only one counsel on 
each side argues a single motion. 

Mr. Wright: I wanted to direct your Honor’s attention 
specifically to questions 1 through 6. I do not believe Mr. 
linger dealt specifically with them. 212 

Mr. Unger: I withheld any argument on them delib¬ 
erately, Your Honor, so that Mr. Wright might argue 
them. 

The Court: Then, under the circumstances, I will hear 
you, Mr. Wright. 

Mr. Wright: I think the record is eminently clear. Your 
Honor recalls the testimony as read by Mr. Murray with 
reference to questions 1 through 6. They are numbered, I 
believe, starting at page 2634. 

Referring to question 1, if the Court please, as it reads 
from the indictment, whether the defendant was bom 
under the name of Philip Bart, the answer given by the 
defendant is: 

“It is my legal name. I vote under that name.” 213 

Obviously there was no refusal to answer that question. 

With reference to count 2, as to when the defendant took 
the name Philip Bart, the question is: 

“Mr. Tavenner: When did you take that name? 

“Mr. Bart: Many years ago. 

“Mr. Tavenner: When?” 

“Mr. Bart: I don’t care to discuss it.” 
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At that point Mr. Unger interposes to make some objec¬ 
tion, and some colloquy follows between counsel and the 
committee. 

Obviously there was an answer to the question, from the 
defendant’s point of view, when he said he took the name 
many years ago. So what transpired subsequently to 
interfere with a further raising of that question cannot 
now be said to be a refusal on the part of the defendant 
to answer question No. 2, which comprises count No. 2 in 
the indictment. 

With reference to question No. 3, which is as to the name 
of the defendant when he came to the United States, we find 
the following: 

“Mr. Case: What was your name at the time you 
came to the United States? 

“Mr. Bart: I have already answered this question. 

“Mr. Walter: What was it?” 

At that point, again, there was interposition by counsel, 
and the colloquy followed between counsel and the commit¬ 
tee members. There was no further rephrasing or reasking 
of the question, or doubt, mind you, on the part of the com¬ 
mittee to suggest a specific, precise answer to the question. 
True, the answer might not have been responsive, but in 
a legal sense it cannot now be said that this constitutes a 
refusal to answer the question, because the committee, 
having a full knowledge of the consequences which would 
follow from a specific demand upon the witness to specifi¬ 
cally answer that question, certainly relinquished its right 
to do so, although the defendant did give an answer. 

Whether it is an answer from the point of view of con¬ 
stituting a refusal, I think is clear: there is no refusal. 
The question was answered. 

Count No. 4 has reference to the defendant’s father’s 


name. 
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“Mr. Tavernier: What was your father’s name? 

“Mr. Bart: I have already dealt with this question. 

“Mr. Tavenner: When was your father naturalized? 

“Mr. Bart: I do not remember.” 

That indicates that each time there was an answer given 
to the interrogation put to the witness, and a continuation 
of questions made by counsel for the committee indicates 
there that the question was answered, so far as the com¬ 
mittee was concerned, and that the committee did not wish 
to insist on some specific answer to the question. 

So in a legal sense—and now we are talking about the 
question as to whether the defendant ought to be convicted 9 
because the evidence goes beyond a reasonable doubt—No. 

1, that he refused, and that his refusal comes within the 
statute under which he is tried—obviously that is not the 
case. 

Question No. 5 is: 

“Mr. Walter: Under what name did your father 
become a citizen of the United States? 

“Mr. Bart: Under his own name.” 

How that could be construed to be a refusal of the ques¬ 
tion asked, I fail to see. 

Question No. 6: 

“Mr. Walter: • • * WTiat name did you change your 219 
name from? 

“Mr. Bart: I have already stated my reply to this 
question. 

“Mr. Harrison: I understand you refuse to answer 
the chairman’s question? 

“Mr. Bart”- 
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and this is significant- 

“My answer is that I have anwered what my name 
is here • * V’ 

The rest, in my judgment, is superfluous. As to whether 
the defendant determined a question pertinent or not, I 
do not think, with reference to his answer in this record, 
it can he said to be a refusal. 

Mr. Walter further says: 

“Of course, all of this is a matter of public record? 

“Mr. Bart: Correct.” 

I think this further supports the proposition that there 
is no evidence, certainly, sufficient to make a prima facie 
case, let alone one beyond a reasonable doubt, which is the 
obligation of the Government in this case. 

Then, reading further, one final line from Mr. Walter: 

“And then I suppose you know that under the law T a 
question innocent on its face can’t be arbitrarily ig¬ 
nored. You can’t refuse to answer such a question 
without running the risk of the consequences.” 

Then, Mr. Unger interfered again and said this: 

“I think, again, Mr. Chairman, Mr. Bart has indicated 
very plainly he has not been contumacious in any 
regard. He states his name has been Philip Bart for 
a large number of years.” 

Then, finally, Mr. Case says: 

“Mr. Chairman, it seems to me the witness should be 
advised of the possibilities of contempt when he fails 
to answer a question as simple and as proper as your 
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question as to what his name was before it was 
changed.” 

“Mr. Walter: No. He has counsel. Counsel knows 
that is the law. Proceed, Mr. Tavenner. 

“Mr. Tavenner: Mr. Bart, I understood you to say 
that you changed your name legally about fifteen years 
ago? 

“Mr. Bart: I do not recollect. Maybe a few years 
more or a few years less. 

“Mr. Tavenner: And that was done in New York 
City, was it? 

“Mr. Bart: Correct. 

“Mr. Tavenner: By what court? 094 

“Mr. Bart: I do not recollect.” 

So on go the questions and answers in each and every 
regard with reference to the first six counts of this indict¬ 
ment, as to which the Government claims there has been 
refusal. There have been answers. 

It is not as though the defendant had said, “I will not 
answer the question,” or had sat silently and idly by. An 
answer was given. The Government is required to put 
before your Honor, sitting as both court and jury, a case 
established beyond a reasonable doubt. It seems to me, on 
the basis of the record alone, as introduced by the Govern¬ 
ment and by its own witness, that the Government has 
failed in this respect, and I respectfully say that your Honor 
ought to grant the defendant a judgment of acquittal with 225 
reference, at least, to the first six counts of the indictment, 

Mr. Unger having directed himself to the other two remain¬ 
ing. 

Thank you. 

The Court: Mr. Murray, where are the refusals to 
answer for each one of these first six? Where do you con¬ 
sider that they are? 
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Mr. Murray: I will deal with that matter, Your Honor. 
Do you wish me to do it at this time? 

The Court: T think it would be helpful if you would. 

Mr. Murray: The first question was: 

“Were you born under the name of Philip Bart?” 

Mr. Bart says: 

“I wonder what this question has to do here?” 

Mr. Unger makes a remark. Mr. Bart then says: 

“It is my legal name. I vote under that name.” 

That is not an answer to the question: 

“Were you born under the name of Philip Bart?” 

The Court: Where does it say that that is not an answer 
to the question? 

Mr. Murray: I beg your pardon. I should have indi¬ 
cated that I had stopped reading. Mr. Bart said: 

“It is my legal name. I vote under that name/’ 

I have just quoted what Mr. Bart said. The question was: 
Under what name was he born? Not what his legal name 
was: not under what name he voted; but under what name 
he was born. That was the question. It was not answered. 
Therefore, I say it is a refusal. 

He did not say, as Mr. Wright has pointed out in regard 
to this particular question, although I do not think it 
applies to every one of them—he did not say, “I will not 
answer; I refuse to answer.” But the fact is that he did 
refuse to answer. He does not have to say, “I am refusing.” 
Tf in fact he does it, then he has committed the act, because 
the indictment charges him with refusing, not with saying 
he refuses, and refusing. 
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The second count refers to the question: 

“When did you take that name?”- 

meaning, “When did you take the name Philip Bart?” 

Mr. Bart says: 

“Many years ago.” 

He is pursued, then: 

“When?” 

He says: 

“I don’t care to discuss it.” 230 

Mr. Unger says: 

“Mr. Chairman, again, I think the purpose of the 
inquiry here must have something to do with something 
other than whether Mr. Bart had a different name at 
birth or any time in his life. He has stated that is his 
legal name. I think that should be sufficient to identify 
him for your committee. Beyond that, I don’t know 
what it is for.” 

Then, Mr. Walter said: 

“That will be developed, of course. It is an entirely 
proper question. If you are not going to answer, you 
just decline to answer and state your reasons for 231 
declining. 

“Mr. Bart: The reason, is Philip Bart is my legal 
name. • * • ” 

The reason for what? The reason for my not answering 
your question. 

The Court: Which question? 
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Mr. Murray: The question is, When did he take that 
name? meaning—well, just what it says: When did he 
take the name- 

The Court: Well, there is a further answer down there, 
where he says: 

“I will not answer it because it is not pertinent to 
the hearing.” 


Mr. Murray: Exactly. 

The Court: But does not that answer go back to the first 
question rather than the second ? 

Mr. Murray: I do not see anything between the second 
233 question and that statement, “I will not answer it,” to indi¬ 
cate that the refusal relates to anything but the second 
question. He is refusing, if the Court please, to state, in 
the first place, what name he was born under; and in the 
second question, when he took his present name, which he 
keeps referring to as his legal name and the name he votes 
under. 

The examiner had attempted to learn from him what his 
name was before it was Philip Bart. The witness has 
evaded and resisted that effort of the committee and has 
not yet stated under what name he was born; nor has he 
stated when he changed to the name Philip Bart. 


234 


I am reading, now, if the Court please. Mr. Harrison 
said: 

“Do I understand you refuse to answer the question ?” 


Mr. Bart said: 

“I will not answer it because it is not pertinent to 
the hearing.” 

That question, it seems to me, obviously is, “When did 
you take the name Philip Bart?” 
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Mr. Unger wants me to continue reading. 

“Mr. Case: Mr. Chairman, I think he stated he took 
that name a certain number of years ago. When was 
it that you took that name? 

“Mr. Bart: I do not recollect. 

“Mr. Case: When did you come to the United 
States? 

“Mr. Bart: I came here as a child. I do not know 
the date. 

“Mr. Case: How old were you when you came? 

“Mr. Bart: I was ten or eleven years old.” 

Is that the part? 

Mr. Unger: Yes. He has answered the question. 

The Court: What I am asking about is, What would you 
consider as indicating that he refused to answer? In this 
one question up here, he is asked: 

“Were you bom under the name of Philip Bart?” 

He came back with a question and asked: 

“I wonder what this question has to do here?” 


Until question No. 2 comes up, no one tells him. No one 
answers his question. 

Mr. Murray: Well, he has no right to question the 
committee. 

The Court: I know, but no one says he should answer. 
He asked a question. It was not answered at all, and they 
went on to something else; they did not respond. 

Mr. Murray: I think the context shows that where he has 
refused to answer, the committee thought it futile to pursue 
it. 

The Court: In the middle of the page, a little below, I 
think, where he says, 
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“I will not answer it because it is not pertinent to 
the hearing.” 

That is the answer to count 2—the question in count 2? 

Mr. Murray: Yes, Your Honor. Well, to sum the whole 
thing up, in regard to all these questions, if the Court 
please, from 1 through 6, the committee never did find out 
what this man’s name was before it was Philip Bart I 
gather from part of Mr. Unger’s argument that it was not 
important and was not pertinent. He has argued today 
somewhat like Mr. Bart himself argued before the com¬ 
mittee, or at least stated before the committee, that it made 
no difference what his name was some years ago. 

I say it did; and if it did, we can forget the pertinency 
part of it and grant that it is pertinent. 

I think it is quite clear from the examination that the 
committee never did find out what this man’s name was 
before it was Philip Bart. That is what the committee was 
after. It asked questions which were designed to bring 
that out and which, if responded to, would have brought it 
out. The committee not only wanted that information, but 
they sought the means to get it by specific inquiries, and 
they did not get answers to them, and never did get the 
information which the questions show they were trying 
to get. 

Your Honor, that is all I propose to say in regard to 
Your Honor’s question. I should now like to address my- 
240 self to the whole case. I have not as yet begun my argu¬ 
ment. 

I think it necessary that I should answer Mr. Unger’s 
argument, although I shall be brief in the portions of it 
which do not relate specifically to the legal questions in¬ 
volved. 

Mr. Unger first had some general comments to make in 
regard to the Committee on Un-American Activities, which 
he described as a committee which had constituted itself to 
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become a grand jury, an inquisitorial body, and not an 
investigating body. I do not know in what respect he 
draws the distinction between an inquisitorial body and an 
investigating body, but certainly a Congressional com¬ 
mittee—not merely this committee, not merely the commit¬ 
tees of this day generally, but committees from the time 
they were in use, which, of course, was before we ever had 
a country or a Congress—has been of the inquisitorial kind, 
in the sense that they have thought it to be their duty and 
right, in making investigations which were put to them, to 
call before them not merely willing and cooperative wit¬ 
nesses, 'who had facts- 

The Court: Mr. Murray, I think that is so well estab- 242 
lished that you do not need to discuss it, unless you just 
wish to make a record. 

Mr. Murray: I wish to make a record of it, because I 
have listened with more patience than I think should be 
required of the average lawyer to an argument of the type 
such as Mr. Unger has presented today, and I should like 
to go on record in responding to it. I shall be brief— 
considerably more brief than Mr. Unger was in his argu¬ 
ment, in his attack on the committee; nevertheless, I should 
like, with the Court’s permission, to say something in 
answer. 

The Court: Very well. 

Mr. Murray: A legislative committee has the right to 
question resisting, uncooperative witnesses. In that sense, 
it is an inquisitorial committee, and in that sense it has a 243 
right to examine and cross-examine. It has the right—the 
same right—that a party would have in calling his own wit¬ 
ness and cross-examining that witness if that witness 
proved to be hostile. Therefore, in so much of the sense 
that it makes it an inquisitorial body, it is a right one. 

I should like to say further that although Mr. Unger has 
indicated quite plainly that he does not approve of the 
activities of this committee, he is out of line with many of 
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our people and with the Congress itself, which has repeat¬ 
edly recreated it as a special body and finally constituted 
it as a permanent one. That committee has shown and 
proved its worth and has exposed in some notable instances 
wrongdoing of great concern to our country, which other 
agencies of the Government were either unable or unwilling 
to expose. 

But I shall not dwell any further on that subject, except 
to point to the criticism which that committee has excited 
from the Communist Party and its associates, affiliates, and 
friends, which I believe is the highest compliment that can 
be gained for it. 

So much for the editorial part of the argument. Now to 
the law. 

I think I might have argued to the Court with propriety 
that a court can take judicial notice of the grave necessity 
for a body such as this committee to learn from witnesses 
who appear before it their own identity and environment. 
When a given witness is one whom they suspect of being, 
and in this case has admitted himself to be, a member of the 
party which has been judicially recognized, and legislatively 
also, as the one devoted to the overthrow of our Govern¬ 
ment by violence if necessary; and when it is understood 
that this committee, through its investigations over the 
years, has learned, as must be obvious, that persons engaged 
in the conspiratorial, secret activities which this party has 
engaged in, will necessarily use aliases and different names 
at different parts of their lives, and that some persons will 
use some other persons’ names, and that the indexes and 
files of this investigating committee will have references 
to activities of one person under many names, and maybe 
of many persons under one name, I say that if a body 
needed to know the identity of witnesses appearing before 
it, this one does. 

I think, therefore, the pertinency of a question to a wit¬ 
ness, “What was your name before it became this legal, 
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voting name yon are talking about?” is certainly demon¬ 
strated. 

Your Honor may recall that later in this very examina¬ 
tion the witness was asked whether he had used the name 
Jack Childs as a member of the Communist Party. He re¬ 
fused to answer that question. At any rate, whatever the 
committee knew or believed in regard to whether he had 
used aliases, it certainly had a right to know what his name 
was before it was Philip Bart. It may be that he had not 
changed it as long ago as fifteen years. They did not have 
to take his word for it. They could probe him as to the 
circumstances. It may have been fifteen months or fifteen 
days before that he had changed it. 248 

At any rate, I submit that the pertinency of that ques¬ 
tion, or of that line of questioning, as to the identity of this 
individual, appears obvious. In that connection, if I can 
lay my hands on it, if the Court please, I should like to 
read briefly from an opinion of the Supreme Court of the 
United States in the case of Alford vs. United States, 282 
U. S. 687, at 691. This case was decided in 1937 and was a 
case in which the Supreme Court reversed a conviction. 

The Court: Was that on the question of where a witness 
lived? 

Mr. Murray: Yes. 

The Court: I am familiar with that case. 

Mr. Murray: You remember the case? 

The Court: Yes. 

Mr. Murray: It involved the matter of cross-examina- ^49 
tion. As I have argued before, a few minutes ago, I think 
that is analogous to this type of investigation. 

“Cross-examination of a witness is a matter of right. 

Its permissible purposes, among others, are that the 
witness may be identified with his community, so that 
independent testimony may be sought and offered of 
his reputation for veracity in his own neighborhood”— 
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comparing cases by citation- 

“ * * * and that facts may be brought out tending to 
discredit the witness by showing that his testimony in 
chief was untrue or biased.” 

I have skipped one phrase here: 

“ * * * that the jury may interpret his testimony in 
the light reflected upon it by knowledge of his en¬ 
vironment.” 

I think that last phrase is the one most apt to the present 
argument. That was in the Alford case, which was greatly 

251 drawn from by our own Court of Appeals in the Lindsey 
case, involving another question on cross-examination. 

So I say that the committee had every right to know what 
this man’s name was, not merely on the day when he ap¬ 
peared before them nor a year ago, nor even, if he is to be 
believed, fifteen years ago, but what it had been in times 
before that, especially in view of the fact that he had most 
certainly changed it, having come from a foreign country. 

I should like also to argue to the Court in that connection 
that we are dealing here with pertinency and not ma¬ 
teriality. There is a difference, I believe I can argue here, 
between pertinency and materiality. In this respect there 
is a difference: Materiality very often means that which 
is relevant and important to the issue, and not relevant 

252 alone. In Webster’s New International Dictionary the 

word “pertinent” has many distinctions. I have one or two 

here, and a list of svnonvms. 

• • 

“1. Belonging; pertaining; suitable. * * * 2. Belong¬ 
ing or related to the subject matter in hand; fit or ap¬ 
propriate in any way; adapted to the end proposed; 
apposite; material; relevant; as, pertinent illustrations 
or arguments; pertinent evidence.” 
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Then, it goes on to say: 

“Pertinent, relevant, apposite, apt, telling, felicitous, 
happy are applied particularly to what said.” 

Then, the word “material” in the same dictionary, Web¬ 
ster’s New International Dictionary, has in its definition 
No. 3: 

“Of solid or weighty character; substantial; or con¬ 
sequence ; not to be dispensed with; important; specif., 
esp. Law, such as does or would affect the determina¬ 
tion of a case, the effect of an instrument, or the like; 
constituting a matter that is entitled to consideration; 254 
such as must be considered in deciding a case on its 
merits.” 

Those are the definitions of “material”. 

Congress did not choose that word “material” to put into 
this particular statute, but it chose the word “pertinent,” 
and the word “pertinent” means that which pertains or 
belongs to it. 

Another definition is “fit or appropriate in any way,” by 
which I argue it means not necessarily any solid or weighty 
way. Therefore, a question could be pertinent which was 
not material. 

T argue to Your Honor that in this case the name of this 
particular witness was both pertinent and material, but if 
need be, under the statute, only pertinent. 255 

As to count 7, that was the count in which the defendant 
was asked to state his occupations. That is on page 2638 
of the exhibit, if the Court please: 

“Mr. Tavenner: Will you briefly summarize for the 
committee other positions which you have held and 
from which you have received a salary or gratuity, 
prior to the position you now hold? 

“(Witness confers with his counsel.)” 
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“Mr. Bart: It is evident that in these questions a 
newspaper is involved, and I shall not answer because 
I feel that this committee, if it proceeds "with this kind 
of questions, is infringing on the First Amendment of 
the Constitution of our country, freedom of the press, 
and I shall not be a party to anything of that kind. 

“Mr. Tavenner: That is the ground upon which you 
refuse to answer the question as to wdmt positions you 
have held prior to vour present position? 

“(Witness confers with his counsel.)” 


We have, then, no further statement by anybody, but the 
next thing is a question. For all the record shows, that 
question could have been immediately, or seconds, or 
minutes later. There is no evidence to dispute the record 
or to explain it; therefore, I do not think it ought to be 
assumed that the next question constituted an interruption. 
The witness had taken his position in regard to the question 
when he said: 

“I shall not answer because I feel that this com¬ 
mittee,” 


253 


and so forth. 

Now, in that claim that the question was infringing upon 
freedom of the press, the defendant was without right. 
That has been decided in regard to other phases of investi¬ 
gations by this committee, not referring specifically to a 
question about a newspaper, but referring to the protection 
in the First Amendment, given to citizens, from infringe¬ 
ment upon freedom of the press, assembly, and religion— 
personal freedoms of the First Amendment—the right of 
assembly, and so forth. 

It was contended in cases involving Communists and 
suspected Communists wdio refused to answer questions be¬ 
fore the same committee in the years past that the very 
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investigation itself and the resolution creating it were in 
violation of the First Amendment, in that they forced 
citizens to reveal their political beliefs and thus expose 
them in such a way as to frighten them from freedom of 
expression in regard to those beliefs. Those attempts 
failed. 

We have here Mr. Bart as a witness undertaking to pro¬ 
tect not himself from self-incrimination, but to protect a 
newspaper from having its freedom in regard to the press 
infringed upon by this committee putting a question to 
Mr. Bart as a witness. I say that is not a just ground of 
excuse. 

For the same reasons as T have urged Your Honor in 260 
support of the counts 1 to 6 in regard to the witness’ 
former name or names, this question, too, would seem to 
be pertinent as calling for his prior occupations. As a 
matter of fact, it revealed one occupation of considerable 
interest to the committee, when he finally answered the ques¬ 
tion, in so far as it did not include newspapers. 

Now, was that question abandoned? I say it was not. 

I say that the tenor of the entire examination, and the cir¬ 
cumstances known to the witness and the committee in 
regard to their own purposes and each other’s, indicates 
clearly that this was not suspected by either the committee 
or the witness of being an interview between friendly and 
cooperative parties. This promised to be—from the outset 
it proved to be, once they got going—a contest between a 
committee trying to get information and a witness trying 
to see that they did not get it. 

I shall not take the time, if the Court please, to point 
out other portions of the record; I cannot do it readily. 

But you will remember that at one time the witness w T as 
asked, “What name did you change vour name from?” 

That was before this particular question. There was some 
discussion there. Mr. Walter said: 
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“You can’t refuse to answer such a question without 
running the risk of the consequences.” 

That was in regard to another question, yes, but it was 
previous to this one. 

This witness, who showed throughout the hearing the 
kind of witness lie was, in so far as this committee was 
concerned, and showed what he thought of the committee, 
was represented by counsel there to advise him as to his 
rights, and he was prepared, I say, to refuse to answer 
whenever he thought he could. 

We do not have here a situation comparable to the 
2 Q£ situation of a witness appearing before a grand jury, we 
will say, who has refused to answer a question and then 
is taken before a court. Very frequently it happens that 
when a witness thinks he has a right to refuse to answer 
a question, and is taken before a court and is told he 
does not, he 'will answer. I do not believe that anybody 
who has become acquainted with the facts in this case, 
as shown in this Court, expects that Mr. Bart was such 
a person. I do not think he -was there or that Mr. Unger 
was there for the purpose of inquiring solicitously what 
were the wishes of the committee, so that he might readily 
comply with them. I think, rather, his purpose was quite 
different, and that he knew it, the committee knew it, his 
lawyer knew it, and each knew the other knew it. There¬ 
fore, he did refuse to answer that question. He had no 
264 right to believe that the committee thought he was within 
his rights in refusing to answer, and he "was, therefore, 
guilty of contempt. , 

I shall now call to the Court’s attention authorities which 
I think are analogous to the charge in this case. Mr. Bart 
has not been brought before this Court for the purpose of 
being directed to answer a question. He was not appearing 
before the committee for the purpose of presenting legal 
objections and having them ruled upon by the committee. 
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I think, as I said a moment ago, it can be readily con¬ 
cluded that lie had no intention of complying with what¬ 
ever ruling the committee might have chosen to make, but 
rather of complying with the advice he received from his 
attorney, conforming to his own views in the matter. 

Nevertheless, the charge against him here is that he re¬ 
fused to answer pertinent questions. The statute makes it 
an offense for one to do that. The statute says: 

“Whoever, having been summoned as a witness, by 
authority of the House, to appear before a subcommit¬ 
tee, and who, having appeared, refuses to answer any 
questions pertinent to the question under inquiry, shall 
be guilty.” ’ 2CC 

The offense has been committed, it would seem, when 
a person has done that. The Supreme Court decided pre¬ 
cisely that in relation to a statute which was not substan¬ 
tially different from this present one. The Supreme Court 
decided that in the case of United States v. Murdock, 284 
U. S. 141. In that case, the defendant, Murdock, was called 
before an Internal Revenue agent for the purpose of an¬ 
swering questions in regard to his own income tax returns. 

He refused to answer certain questions, and his lawyer, 
who was with him, explained to the agent that Mr. Mur¬ 
dock was afraid of being prosecuted by the State of Illinois. 

There was a statute in force, passed for the very purpose 
of enabling the Internal Revenue agent to take Mr. Mur- 2G7 
dock before the district court, and there have the court 
compel him, if the court so ruled, to answer the questions. 
Nevertheless, the agent did not do that. He did not take 
him before the court. 

Now, Your Honor, let me call your attention to the fact 
that there is no comparable statute in this situation. The 
committee cannot bring a witness before the court and make 
him be compelled to answer. But the agent there could 
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have done that with Murdock. He did not. Rather, he 
preferred to have him indicted, and he was indicted, for 
failing to answer those questions. 

It was urged in the court—it went up to the Supreme 
Court, and it was urged there, too, in the argument—that 
this prosecution of Mr. Murdock was premature, because 
he had been charged with an offense when he had not had 
a chance to know whether the claim of self-incrimination 
that he made was honored or not. Of course, the agent did 
not do that. He did not get out the law books and tell him 
lie was wronged. But Murdock lost. Murdock lost on that 
point in both courts. 

*JG9 The Supreme Court said, at page 148 of volume 284, 
that while Murdock’s right to refuse to answer that ques¬ 
tion undoubtedly could have been tested in the district 
court, 

“there is no support for the contention that there must 
be such a determination of that question before prosecu¬ 
tion for the willful failure so denounced. By the very 
terms of the definition, the offense is complete at the 
time of such failure.” 

Your Honor will remember the Sinclair case, 279 United 
States 263, where the defendant was asked questions, and 
he refused to answer those questions on the advice of 
counsel, because they were not pertinent to the inquiry. 

270 He did not use that term as the defendant here did in re¬ 
gard to these several counts in the indictment, but that 
was clearly the basis for his lawyers telling him he did not 
have to answer and his basis for not answering, because in 
that case the investigating committee was inquiring into 
matters which w^ere then the subject of issues yet to be 
tried in a court between Mr. Sinclair and the Government. 

His lawyer said, “The Government can’t drag you before 

one of its Congressional committees and get information 

out of vou before trial. Don’t vou answer that.” 

• » 
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Sinclair did not. The Supreme Court said: 

‘‘There is no merit in appellant’s contention that he 
is entitled to a new trial because the court excluded 
evidence that in refusing to answer he acted in good 
faith on the advice of competent counsel. The gist 
of the offense is refusal to answer pertinent questions. 

No moral turpitude is involved. Intentional violation 
is sufficient to constitute guilt. There was no mis¬ 
apprehension as to what was called for. The refusal 
to answer was deliberate. The facts stated were per¬ 
tinent as a matter of law, and section 102 made it ap¬ 
pellant’s duty to answer. He was bound rightly to 
construe the statute. His mistaken view of the law 272 
is no defense.” 

Section 102 is our Section 192 of Title 2, the same statute, 
and the same portion of the statute, that is to say, refusal 
to answer questions. 

So a witness who undertakes to refuse to answer a ques¬ 
tion because it is not pertinent is, by the Sinclair case, 
doing so at his own peril. I do not see any reason why the 
rule should be different if the refusal is on the constitutional 
ground of self-incrimination. I think the Sinclair case 
itself is analogous authority, and the Murdock case even 
more so, perhaps, because that case involved just such a 
statute, and there there was a provision to have a pre¬ 
determination by a court, which we do not have here, and 273 
that was by-passed by the agent. It was argued there that 
the agent was neither qualified nor authorized to pass upon 
Murdock’s constitutional claim and that, therefore, the 
statute authorizing the agent to take Murdock before the 
court was in effect mandatory, because it was only before 
the court that his fine claim of constitutional immunity 
could be intelligently and effectively passed upon. 
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Finally, count 8: 

“Who were the other officials of the Ohio section of 
the Communist Party during the period of time you 
were organizer there?” 

To that Mr. Bart said: 

“I object to this question. I will not answer it, 
standing on my rights in accordance with Article V 
of the Constitution, and furthermore I protest because 
this committee has asked this question of numerous 
people and has infringed upon their rights as American 
citizens. 

' “Mr. Tavenner: I think, Mr. Bart, I should point 

out that your testimony relating to other people who 
were associated with you at that time could not in any 
way incriminate you under the Fifth Amendment. 

“Mr. Unger: I should like to correct you, Mr. 
Tavenner.” 

The committee declined to be corrected. The last re¬ 
mark, of course, is my own. 

It seems clear from that that Mr. Bart had admitted, 
and voluntarily so, that he w^as an organizer for the Com¬ 
munist Party at different times, in different years, in 
Illinois and Pennsylvania, among many States, and most 
likely section organizer for the Communist Party in Ohio 
276 at a certain time. 

The Court: Do you not consider that this question re¬ 
lates back to w’hat has preceded that time? 

Mr. Murray: Yes, I do, Your Honor. I say the question 
relates to wiio were the officials at the time wiien Mr. Bart 
was an organizer. The text, both immediately before and 
immediately following, show's that it was understood by the 
questioner and the witness that the witness was being 
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asked, who were the other people in this group you were in 
when you were in it? If that be a correct interpretation, 
then there can be no doubt that the Rogers case is squarely 
in point. I base that on the ground of the waiver in the 
Rogers case. 

There has been some discussion about the statute of 
limitations, but apparently there is a duty on the part of 
the interrogator to satisfy the witness that there is no 
prosecution pending against him, and that was not done 
here. 

I might mention to Your Honor the case of O'Neill v. 
O’Neill, 55 Appeals D. C. 40, 299 Federal 914, which held 
that it was really a question with reference to a prosecu- 278 
tion that would ordinarily be barred by the running of the 
statute of limitations. It said it was the duty of the in¬ 
terrogator to make known to the witness that that condi¬ 
tion does not exist—that a condition does not exist which 
makes prosecution possible; specifically, to make known to 
the witness that there is no indictment pending already 
for that offense, which was returned before the statute 
ran. Therefore, although we have a difference- 

The Court: What statute would that be under? The 
Smith Act was not passed until 1940, and this was in 1936. 

Mr. Murray: I hesitate to argue on that basis, Your 
Honor, because it is conceivable there could be a conspiracy 
under the Smith Act and activities before it began. 

The Court: Do you mean continuing? 

r • * 27D 

Mr. Murray: Yes, before it began. That would be evi¬ 
dence even though they discontinued it. It might furnish 
evidence of discontinuance and renewal, or it could also be 
a continuing conspiracy. The possible continuity of a con¬ 
spiracy has been held to place an incriminating character on 
an offense which as a substantive violation would not be 
prosecutable. 

So I rely, for this eighth count, not upon the running of 
any statute, not upon the lack of incriminating facts, but 
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upon the waiver in the Rogers case, as interpreted in the 
Rogers case. In other words, in this case the defendant 
had admitted that he was an official of the Communist 
Party, and he was simply being asked who were his asso¬ 
ciates. In that respect, it brings it within the very terms, 
it seems to me, of the Rogers decision. 

In that case, Jane Rogers had admitted being a member 
of the Communist Party in previous years and had ad¬ 
mitted being treasurer of the Communist Party of Denver, 
Colorado, until fairly recently, within a year previous to 
her testifying. She was then asked to give the names of 
the persons to whom she had turned over the books of the 

281 party, which she said she had done when she quit that job. 
She refused to give them, first, because she did not want 
to get them in trouble, and belatedly, again, when she 
appeared before the Court again, on the ground of self- 
incrimination. But the Court said: 

“The privilege against self-incrimination, even if 
claimed at the time the question as to the name of the 
person to whom petitioner turned over the party rec¬ 
ords was asked, would not justify her refusal to 
answer.” 

That is at page 377 of the Advance Opinions, Volume 95, 
No. 7, Law Edition, Supreme Court Reports. 

I mention that last because the Court also said that her 

282 claim of self-incrimination was after that. Nevertheless, 
treating it as one seasonably made, the Court says it still 
was not any good, and the Court points out that by reason 
of the admissions which had been made, the pending ques¬ 
tion in that case could not call for further incrimination, 
or at least the possibility was an imaginary one which did 
not justify her in asserting privilege 

“after petitioner’s admission that she held the office 
of treasurer of the Communist Party of Denver, dis- 



95 


Motion to Dismiss the Indictment at the Close of the Case. 283 

closure of acquaintance with her successor presents 
no more than a mere ‘imaginary possibility’ of in¬ 
creasing the danger of prosecution.” 

The Court went on, further, to say—this is at page 379 
of the same volume, and I am continuing to read where T 
left off: 

“Petitioner’s contention in the Court of Appeals and 
in this Court has been that, conceding her prior volun¬ 
tary crimination as to one element of proof of a Smith 
Act violation, disclosure of the name of the recipient 
of the Party records would tend to incriminate as to 
the different crime of conspiracy to violate the Smith 284 
Act. Our opinion in Patricia Blau v. United States, 
supra (340 U. S., at 161, ante, 176, 71 Supreme Court 
223) explicitly rejects petitioner’s argument for re¬ 
versal here in its holding that questions relating to 
activities in the Communist Party are criminating both 
as ‘violation of (and conspiracy to violate) the Smith 
Act’.” 

That is the end of the quotation by the Court from its 
previous Blau decision. Continuing, the Court says, in the 
Rogers case: 

“Of course, at least two persons are required to con¬ 
stitute a conspiracy, but the identity of the other mem¬ 
bers of the conspiracy is not needed, inasmuch as one 285.. 
person can be convicted of conspiring with persons 
whose names are unknown.” 

Therefore, it seems to me that applying that decision to 
this question 8, there can be no conclusion except that the 
defendant was not within his rights in refusing to reveal 
the names of associates in a group where he had identified 
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himself to be—and not merely a group, but, in part of the 
context ahead, the Party in various places. 

I have only one additional thing to say, Your Honor. It 
takes me back to a part of my previous argument, namely, 
whether the committee had to pass upon this person’s claim. 
The Eisle case has been cited by Mr. Unger. That was a 
case in which Judge Pine said the agency, the Securities & 
Exchange Commission, had to make its own election when 
the witness’ claim of self-incrimination was made—either 
to take his testimony or to give him immunity. That was 
under a statute which would give him immunity if they took 
his testimony. So, of course, that election was forced upon 
ggj them the moment the witness made his claim. 

That is not applicable here, for reasons I have stated to 
Your Honor, basing my argument on the statute in the case, 
as distinct from a case of summary contempt or a case 
where you have statutory immunity, and, in that connection, 
quoting from the Murdock case and the Sinclair case. 

So I submit, your Honor, that the Government has 
proved in this case, as to each of the counts that have been 
argued, an unlawful refusal to answer. 

Thank you. 

Mr. Unger: I am sorry to ask the Court to permit me 
to speak again. I know it is an imposition on the Court, 
who has been very patient throughout the hearing. 

The Court: Well, you have spoken at some length. 

Mr. Unger: I certainly have. I should like to inter- 
ject- 

The Court: I will give you three minutes more—five 
minutes. 

Mr. Unger: All right. 

If Mr. Murray was going to prove to the Court how 
brief he was going to be compared with Mr. Unger, I don’t 
think he proved his case, because he certainly argued his 
propositions at very great length. I think perhaps I shall 
not need as much time, precisely I think he buttressed the 
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arguments that Mr. Wright and I have made to the Court. 

This is a good example of how the mountain has labored 
and produced a mouse. 

The Government starts out by accusing this defendant of 
having refused to answer a vast number of questions put 
to him in a committee hearing. It has come down now to 
the point where the main argument is the identity of the 
name he used before his name was changed. That is the 
main point that has been argued here this afternoon, and 
that is what this case has really dwindled to on the part of 
the Government, because as to the other two points, actually 
there is really nothing much to debate on them. 

I cannot see how the legal arguments contended for by ggg 
Mr. Murray can be accepted by the Court as to those two. 

But as to the first six counts, again, we know they come 
down to that one question. Are we to say that the Govern¬ 
ment is contending that this is a criminal case that is being 
brought against this person, or are we simply to say at 
worst that it is de minimis, and at best, as Mr. Wright very 
fully argued, that there was no refusal to answer! 

Very frankly, Your Honor, Mr. Murray has misconstrued 
his role here. Actually the committee of Congress need 
not have come here. This case need not have been here. 

They could have cited Mr. Bart to the Congress, and he 
could have been held in contempt and allowed to purge 
himself. In that way, at least, the matter would have been 
settled. Now that this thing is ended, how do we stand on 
this question of the name! Does the committee really want 291 
it! Is it satisfied with the debates on the question! He 
could then have been informed, and he could have decided, 

“All right. If the committee wants me to, I will tell it.” 

The result of all this is that you find yourself in a pe¬ 
culiar, inadvertent position. A man sits through an entire 
hearing, and when he is all through he has not the faintest 
idea as to whether the positions he has taken have been 
accepted by the committee or not—not whether it is a legal 
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position, but whether the committee has acepted his answers 
or not accepted his answers. It is for that reason that we 
contend that this must be judged by the legal requirements 
of the Court, not by the requirements of an administrative 
committee. 

Mr. Murray has brought this case here, and therefore the 
rules of law are applicable to it; therefore, he must prove 
beyond a reasonable doubt, not by speculation, that this 
man did not answer by refusing to answer—refusing to 
answer—not that he answered unresponsively, but that he 
affirmatively refused to answer. That cannot be speculated 
upon: he must prove it beyond a reasonable doubt. He 
9 Q 2 must prove beyond a reasonable doubt that the questions 
which Mr. Bart refused to answer were pertinent questions. 

But, as was indicated, they did not even care about these 
questions. As Mr. Walter said at one point, it is a matter 
of public record. Mr. Bart answered who he was. The 
committee knew who he was. Mr. Appell testified that the 
committee knew this was the man they wanted. So clearly 
these questions have nothing more to do with the case. 
Therefore, I say again that in the criminal court they have 
no case. 

If the citation had come up before Congress, which the 
law gives Congress the power to do, there would have been 
a different question. Mr. Murray, I am sorry to say, has 
not addressed himself to that. He is simply determined, 
and he wants to hold on to something—a little residue out 
of this indictment. 

“Give me a little piece of it. If you can’t give me thirty- 
two, give me two.” 

This is not a bargain sale. We are not here to bargain 
with the Court. We are asserting legal rights. 

As to the next question, No. 7, again, if that question has 
not been answered, then I have never seen an answer. In 
other words, if Mr. Walter by his question at that point, in 
which he withdrew the newspaper portion of Mr. Taven- 
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ner’s question, did not then indicate that he was ready to 
accept—whether he was required by law is not important— 
but that he was ready to accept, in the course of this debate, 
that Mr. Bart should not answer questions concerning the 
press, he was, therefore, ready to accept an answer to a 
question outside the press, and he got that answer. 

To claim after getting the answer that the question is not 
answered seems to me an outrageous imposition upon the 
Court and again does not constitute a refusal to answer. 

Then, we come to the most shocking feature of this. On 
the basis of this answer that he does give to that question, 
because the committee wants to know about his previous 
employment for salary or other gratuity, we are now being 
confronted -with the argument that that answer which he 
gave straightforwardly to that question constitutes a waiver 
on his part of all his constitutional rights. 

That is a strange kind of argument. Had he not an¬ 
swered question 7 at all—had he not answered question 7 
at all—he would have been in the clear on question 8. That 
is conceded. But because he did answer question 7, he is 
not only indicted for question 7 but also for question 8. 

The truth is, though, that question 7 dealt with one thing, 
and that was his employment for money and gratuities, and 
he answered it. Now, it is possible he could have come 
before Your Honor and said, “I assert my privilege under 
Fifth Amendment”; but he did not. He chose not to, if you 
please. 

He chose to say, “I did work for those organizations in 297 
the answer to my last question.” 

Does he thereby waive his constitutional right? That 
is the question that is put here. I say it is impossible to 
come to a conclusion that he does not forfeit it 

The example of the Kogers case is not fair to the Court, 
because in the Rogers case the Court says, again and again, 
first of all, that the contention is rejected, because the 
question of records has nothing to do with the Fifth 
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Amendment. No. 2, the question of previous answers, on 
the subject of full disclosure, applies only after the peti¬ 
tioner has waived her privilege and properly answered 
criminating questions. Thirdly, in this case—the Rogers 
case—the defendant raised the question only of the possible 
charge of conspiracy under the Smith Act. That was w T hat 
the Court addressed itself to. 

The defendant said that w’hile it may be true that he 
w r aived his protection as to the substantive protection 
under the Smith Act—that is, as to membership in the 
Communist Party—he did not waive his protection as to 
conspiracy wdth others. The Court says that is the same 
.299 thing, both as to violation of the conspiracy act and the 
violation of the Smith Act. 

This goes beyond the Smith Act. This inquiry was being 
conducted as to a number of things; first, passports; second, 
recruiting; third, the Lenin School; fourth, financing. Any 
one of those may have been a conspiracy, a crime, a sepa¬ 
rate, independent crime, having nothing at all to do with 
the Smith Act. Therefore, to cite the argument of the 
Court in the Rogers case, where that specific point is 
raised, does not meet the question, because Mr. Murray has 
already admitted in answer to Your Honor’s question that 
the conspiracy is a continuing one from 1936 on, indefin¬ 
itely, but not only for violation of the Smith Act, but for 
any other crime which may be charged against him. 

The testimony indicates that the committee was going 
'M) into many issues as to which Mr. Bart might have been held. 
Therefore, it cannot be said that he waived, under such 
circumstances. 

Frankly, that is the entire case. There is nothing more 
to it than that. I am really a little distressed at the Gov¬ 
ernment’s insistence on holding on to something when it 
should not. The experience it has had in the number of 
these cases it has had—numerous cases—it has had about 
two hundred—should be an answer to the Government. 
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Simply to insist on trying every one of these cases is, I 
think, a little indecent. 

The Court: Every case is different. 

Mr. Unger: But the point is that the differences in these 
cases are not the significant thing. It is the similarity of 
these cases that is significant. In fact, on one day Congress 
cited about fifty of these defendants. 

I should like to refer to the Court the opinion of one of 
the Court’s colleagues, Judge Goldsborough, in one of these 
cases, in which he discussed this matter. 

The Court: What is the name of the case ? 

Mr. Unger: This is the case of United States vs. Fred¬ 
erick Vanderbilt Field. 2 Q 2 

The Court: I am familiar with that case and with Judge 
Goldsborough’s opinion. 

Mr. Unger: Then, I shall certainly not burden Your 
Honor with it; but the principles there are almost the same. 

To put a man in a position where he is faced with the 
prospect of thirty-two counts, and finally to come before 
the Court and to insist that because of some little techni¬ 
cality that might have arisen, or because of some little 
omission or oversight by counsel—I do not think the Court 
should submit to that. 

I think the Court should indicate, as I have said before, 
to the Congress that there are certain rights Congress has, 
and they should be respected, and the Court will respect 
them; but that there are rights that a citizen has, and the 
Court must respect them. If the courts would only take 203 
the precaution to see that the rights of citizens are pro¬ 
tected procedurally and substantively, it would not be 
necessary to come before the Court and struggle as hard 
as we do for the liberty of a single citizen. 

I find that that is the most important feature of this case 
—the need to come here—I do not mean myself only; I 
mean Your Honor too—because I think Congress hasn’t 
any need to take this position. Had it given Mr. Bart 
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that opportunity, there would have been no trouble. Then 
we would have been confronted with a different situation. 

The committee could have said, “Mr. Bart, we have only 
one problem here. We are still dissatisfied with your an¬ 
swers on the question of your name. We want to know 
from you definitely about this.” 

Then w*e would either have answered or faced the conse¬ 
quences. As it is, we are being convicted, in Mr. Murray’s 
eyes, not for crime—not for crime—but for Mr. Murray’s 
construction of what was going on in Mr. Bart’s mind, 
which he has no right to do, and in the committee’s mind, 
which he has no right to do—not upon any facts. 

2 Q 5 Mr. Murray would like to see this case disposed of on the 
basis that if this man asserts his rights before a committee, 
then that is a serious thing, which he must be punished 
for. I think the argument is based upon what I would call 
his animus in his opening remarks. I am sorry he made 
those remarks, because he was not addressing himself to 
me. I addressed myself to the actions of the committee, in 
so far as they have a bearing on the burden of procedure, 
which I pointed out to the Court. If that were corrected, 
it would undoubtedly help in the administration of justice. 
Therefore, I was entirely proper in doing so. 

Mr. Murray shows animus here which is not proper, 
coming from an officer of the Court. He has a right as a 
citizen to express his views concerning the Communist 
Party and concerning the Committee on Un-American 
306 Activities, whatever they may be. I have a right to express 
view's opposite to those. We can contest those in the 
marketplace of ideas, but they have no place here in a dis¬ 
cussion in the court, because then they are simply attempts 
to prejudice. I would say that that, in the last analysis, is 
the basis of Mr. Murray’s approach to the entire case. 

I respectfully ask Your Honor, as the trier of the facts 
and the law% to find for the defendant and to acquit him. 
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The Conrt: The Court denies your motion. Is there 
anything else just now than just the decision of the Court? 

Mr. Unger: No, there is nothing else before the Court 
at the moment. I do not know, if Your Honor please, what 
Your Honor intends as the next step. Does that mean that 
Your Honor finds the defendant guilty? 

The Court: I will state what my ruling is, if you will 
just be seated. I was inquiring whether you had concluded. 

Mr. Unger: I have nothing further, Your Honor. 


Opixiox 

The Court (Matthews, J.): In this case the defendant, 
in an indictment of thirty-two counts, is charged with 
violation of the Contempt of Congress Statute for failure 
to answer certain questions when he appeared as a witness 
before a subcommittee of the Committee on Un-American 
Activities of the House of Representatives. The Govern¬ 
ment has abandoned all of the counts of the indictment 
except counts 1 through 8. It is charged that the questions 
which the defendant refused to answer were pertinent to 
the subject under inquiry by the committee. The defendant 
has waived trial by jury and has been tried by the Court. 

The defendant contends, with respect to the first six 
counts under which he is indicted, that the questions in¬ 
volved were not pertinent to the subject of the inquiry. 
These are the questions relative to the names by which he 
had been known and the name of his father. 

The Committee on Un-American Activities as a whole or 
by subcommittee has been authorized to make investigation 
of the extent, character, and objects of un-American propa¬ 
ganda activities in the United States, and also of the diffu¬ 
sion within the United States of subversive and un-Ameri¬ 
can propaganda that is instigated from foreign countries or 
is of domestic origin and attacks the principle of the form 
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of government as guaranteed by our Constitution, this 
being to aid Congress in formulating necessary remedial 
legislation. 

It may not be an old Spanish custom, but certainly it is 
an English custom, having here the force of law, for the 
legislative body to call upon any person subject to the 
jurisdiction of the country to give information which the 
legislative body requires to enable it to formulate legis¬ 
lation. 

Congress and its committees, acting as the chosen repre¬ 
sentatives of the people, is expected to perform its func¬ 
tions in such a way as to maintain the form of government 

311 iHstituted by the people, and to see that any changes in 
the form of government are made as the Constitution pro¬ 
vides, instead of by force or by subversive groups under¬ 
mining the Government. 

So the subcommittee in asking the questions involved 
here was performing its proper function. In so doing, it 
assumed that every person called is innocent of crime and 
would come forward and answer. Congress does not act on 
the assumption that a person is guilty of crime. One of 
our principles is that a person is presumed to be innocent 
of crime. If a person desires the protection of the privi¬ 
lege against self-incrimination, he is required to claim it. 

In making investigations of un-American activities, Con¬ 
gress has power to inquire into the subjects of Communism 
and the Communist Party and to identify the individuals 

312 w ho believe in Communism and who belong to the Com¬ 
munist Party. 

With respect to the first six questions, the Court rules 
that they are questions pertinent to the inquiry. When a 
witness takes the stand in court, it is proper to ask ques¬ 
tions to identify the witness and disclose his background. 
Likewise, a committee may ask questions to enable it to 
identify a witness, and to learn the background and en- 
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vironment of the witness so as to evaluate the testimony 
being given by the witness. 

The defendant clearly understood the questions in the 
first six counts of the indictment, and that he was being 
asked to answer them. He indicated that he did not con¬ 
sider the information sought as within the scope of the 
business of the committee. He comprehended that he was 
refusing to answer those questions. 

Concerning the question involved in count 7, the witness 
was asked to summarize positions held by him prior to his 
then position as general manager of Freedom of the Press, 
Incorporated, and he refused. He said: 

“ • • • I shall not answer because I feel that this 3L4 
committee, if it proceeds with this kind of questions, is 
infringing on the First Amendment of the Constitution 
of our country, freedom of the press, and I shall not be 
a party to anything of that kind.” 

Later the witness was asked: 

“Did you ever hold any positions other than posi¬ 
tions with newspapers?” 

Without any claim of privilege whatever, he said: 

“I was organizer and head of the Communist Party at 
different times, in different years.” 

Then follows testimony indicating that the time of the 
employment last referred to was years ago—probably 1936 
—in Ohio, among other States. 

Next came the question involved in count 8, as to who 
other officials of the Ohio section of the Communist Party 
were at the time the defendant said he was organizer there. 

The defendant refused to answer that question. 

' It is true, with respect to that question, that he said he 
stood on his constitutional rights. But having answered 
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the question as to his own connection with the Communist 
Party, the Court takes the position that he waived the 
privilege. 

Furthermore, the date involved is a long time ago—1936. 
The Court does not feel that the defendant had any ap¬ 
prehension, in refusing to answer that question, that he 
would be indicted or prosecuted with respect to occurrences 
in 1936. Moreover, the Court holds that after he had re¬ 
vealed his own affiliation with the Communist Party, the 
question asked about other people presented no reasonable 
danger of further incrimination, if there was any danger 
of incrimination. 

The Court concludes and holds that the defendant is 
guilty as to counts 1, 2, 3, 4, 5, 6, 7, and 8. 

Mr. Unger: Does Your Honor consider the first six 
counts different, although they apply to the same question? 
Your Honor rules that they are six separate counts? 

The Court: I believe that there are six different counts. 
I think there was a ruling made some time ago by Judge 
Kirkland, was there not, with reference to that? 

Mr. Unger: On a multiplicity of questions, that is true; 
but in view of the statement, in view of the admission of 
the obvious fact that each one of these six counts is a dif¬ 
ferent way of asking the same question- 

The Court: No, I believe they are a little different. The 
first question is: 

“Were you born under the name of Philip Bart?” 

The next is: 

“When did you change vour name?” 


The third is: 

“What was your name at the time you came to the 
United States?” 
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The next is as to the father’s name; and then the name 
under which his father became a citizen. 

I believe that all these counts have separate questions. 

Mr. Unger: I see. What is Your Honor’s wish at this 
moment? 

The Court: Is the defendant on bond? 

Mr. Unger: Yes, Your Honor. With all due respect to 
Your Honor’s decision, we do intend to appeal therefrom. 

I am sure Your Honor will understand that. 

The Court: Yes. 

Mr. Unger: I think there are serious questions raised. 

The Court: I would say that this may be handled in the 
usual way. A report will be requested from the Probation g 2 Q 
Office. The defendant is now on $1,500 bond. 

Is there objection on the part of the Government to the 
defendant remaining free on bond? 

Mr. Murray: There is no objection, Your Honor. 

The Court: Very well. 

Mr. Unger: Thank you. We will be notified? 

The Court: Yes. 

(At 3:45 P. M. the trial was concluded.) 


Certificate of Official Reporter 

I certify that the foregoing is the ^official transcript of 
proceedings in United States vs. Philip Bart, Criminal No. 
1746-50, on Thursday, May 3,1951. 


Francis J. Attig 
Official Reporter. 
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Indictment. 

UNITED STATES DISTRICT COURT, 
for the District of Columbia. 


Holding a Criminal Term. 

(Grand Jury Impaneled on October 3, 1950 and Sworn 
in on October 4, 1950.) 


Criminal 
No. 1746—50 
Grand Jury 
Original 
(2 U. S. C. 192) 


Introduction 
The Grand Jury charges: 

On June 21, 1950, at and within the District of Columbia, 
a duly created sub-committee of the Committee on Un- 
American Activities of the House of Representatives was 
conducting an inquiry pursuant to authority conferred 
upon it by law, and particularly subsection (q) (2), Section 
121 of The Legislative Re-organization Act of 1946, 60 St. 
L. p. 82S and House Resolution 5 of the Eighty-first Con¬ 
gress. The defendant Philip Bart appeared as a witness 
324 before that sub-committee at the place and on the date 
above stated, and was asked questions all of which were 
pertinent to the question then under inquiry before the 
sub-committee. At the time and place stated the defendant 
refused to answer those pertinent questions. The allega¬ 
tions of this introduction are adopted and incorporated 
into the counts of this indictment which follow, each of 
which counts will in addition simply describe the question 


United States of America 
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v. 

Philip Bart 
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which was asked of the defendant and which he ref vised 
to answer. 

Count One 

Whether the defendant was born under the name of 
Philip Bart. 

Count Two 

When the defendant took the name of Philip Bart. 

Count Three 

What was the name of the defendant when he came to the 
United States. 

Count Four 026 

WTiat was the defendant’s father’s name. 

Count Five 

Under what name did the defendant’s father become a 
citizen of the United States. 

Count Six 

What name did the defendant change his name from. 

Count Seven 

Whether the defendant would briefly summarize for the 
sub-committee the positions held by him from which he had 
received a salary or gratuity, prior to the position which the 327 
defendant held at the time the question was asked. 

Count Eight 

Who were the other officials of the Ohio section of the 
Communist Party during the period when the defendant 
was organizer there. 
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Count Nine 

Whether the defendant contributed an article to the 
December 1934 issue of Party Organizer, a publication 
issued by the Central Committee, Communist Party, United 
States of America, that article being entitled “The Recruit¬ 
ing Campaign in Cleveland District.” 


Count Ten 


Who were the officers of district 6 of the Communist Party 
in 1934. 


Count Eleven 


329 Whether the defendant had traveled outside the con¬ 
tinental limits of the United States since his first arrival in 
the United States. 

Count Twelve 

Whether the defendant had ever been outside of the 
United States. 

Count Thirteen 

Whether the defendant had ever used the name of John 
William Fox. 

Count Fourteen 

Whether the photograph appearing on the second page of 
an application for passport signed in the name of John 
William Fox was a photograph of the defendant. 

Count Fifteen 

Whether the defendant used the passport signed in the 
name of John William Fox and referred to in Count 
Fourteen. 


Count Sixteen 


Whether the defendant knew William Weiner. 
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Count Seventeen 

Whether the defendant knew Ephriam Schwartzman. 

Count Eighteen 

Whether the defendant received a letter bearing date 
February 21, 1939, signed by E. Schwartzman, national 
secretary, Jewish Peoples Committee, addressed to Mr. 
Jack Childs. 

Count Nineteen 

Whether the defendant ever lived at 148 Second Avenue, 
New York. 

Count Twenty 

Whether the defendant ever lived at 854 West One 
Hundred and Eightieth Street, New York City. 

Count Twenty-one 

Whether the defendant wrote a letter to William Weiner, 
dated February 23, 1939, and signed “ Jack”. 

Count Twenty-two 

Whether the defendant knew Bill Browder, the brother of 
Earl Russell Browder. 

Count Twenty-three 

What connection was there between the Communist Party 
and the control of the resort camp known as Camp Unity 
and referred to in a letter addressed to William Weiner, 
dated February 23,1939, and signed “ J ack”. 


Count Twenty-four 

Whether at the time of the writing of the letter addressed 
to Mr. William Weiner, dated February 23,1939, and signed 
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“Jack”, the defendant held any position in connection with 
the publication of the Kecord, a newspaper published in 
Chicago, Illinois. 

Count Twenty-five 

Whether the defendant knew William Weiner under the 
Communist Party name of Blake. 

Count Twenty-six 

Whether the defendant knew William Weiner under the 
name of Blake. 

Count Twenty-seven 

Whether World Tourists, Inc., ever paid out any trans¬ 
portation funds for defendant for any purposes. 

Count Twenty-eight 

WTiether the defendant knew Marcel Scherer. 

Count Twenty-nine 

What positions in the Communist Party the defendant 
had held besides organizer in Ohio, Pennsylvania, Illinois 
and perhaps one other state. 

Count Thirty 

WTiether the defendant engaged in the State of Illinois, 
in the work of recruiting prospective students to go to 
Moscow to study at the Lenin Institute. 

Count Thirty-one 

Whether the defendant knew the names of any American 
citizens or any residents of the United States who attended 
the Lenin Institute at Moscow. 
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Count Thirty-two 

Whether the defendant ever attended Lenin Institute. 

George Morris Fay, 

United States Attorney in and 
for the District of Columbia. 


A True Bill: 

Lloyd B. Wilson, Jr. 

Foreman 
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UNITED STATES DISTRICT COURT, 


For the District of Columbia. 


United States, 


v. 

Philip Bart, 


Defendant. 


Criminal No. 
1746—50 

Charge Vio. 
2-192 U.S.C. 


Plea of Defendant 


339 


On this 24th day of November, 1950, the defendant Philip 
Bart, appearing in proper person and being arraigned in 
open Court upon the indictment, the substance of the charge 
being stated to him, pleads not guilty thereto. 
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Bond set at $1500.00; defendant is permitted to remain 
in custody of Deputy U. S. Marshall pending making of 
bond. 

By direction of 

Burnita S. Matthews 
Presiding Judge 
Criminal Court #1 

Harry M. Hull, Clerk 
By (Illegible) 

Deputy Clerk 

Present: 

United States Attorney 
By Chas. B. Murray 
Assistant United States Attorney 


H. B. Smith 
Official Reporter 
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UNITED STATES DISTRICT COURT, 

For the District of Columbia. 

1 ■ » ■■ ■ —- — -V 

United States of America I 

v V Criminal No. 

( 1746—50 

Philip Bart 1 

The defendant by his attorneys moves that the Court 
order the United States to file a bill of particulars supply¬ 
ing the following information: 344 

1. The precise question which was under inquiry before 
the Committee on Un-American Activities when the de¬ 
fendant appeared before it. 

2. The precise respects in and by which the questions 
listed in each of the counts of the indictment were pertinent 
to the question then under inquiry before said Committee. 

3. The responses which the defendant made to the 
questions listed in the indictment. 

4. The record of the hearing of the said Committee at 
which the defendant appeared as a witness. 

5. The information which said Committee had in its 
possession at the time of the aforesaid hearing concerning 
the individuals named in counts Sixteen, Seventeen, Twenty- 
One, Twenty-Two, Twenty-Three, Twenty-Four, Twenty- 
Five, Twenty-Six, and Twenty-eight. 

David Rein, 

Forer & Rein. 

Abraham Unger, 

Freedman & Unger, 

Attorneys for the Defendant. 
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Certification of Service 

I certify that on this 19 day of December, 1950, I served 
on the United States the within and foregoing Motion for 
Bill of Particulars and the Points and Authorities in sup¬ 
port thereof by mailing true copies of the same, post pre¬ 
paid, to George M. Fay, Esq., United States Attorney, 
United States District Courthouse, Washington, D. C. 

David Rein 


347 Motion to Dismiss Indictment. 

UNITED STATES DISTRICT COURT, 


For the District of Columbia. 


United States of America, 

Plaintiff, 

v. 

Philip Bart, 

Defendant. 


Criminal No. 
1746—50 

Grand Jury 
Original 
(2 U. S. C. 
192) 


34S 


The defendant, Philip Bart, moves that the indictment 
and each count thereof be dismissed upon the following 
grounds: 

X. 


1 . That they do not allege facts constituting offenses 
against the United States of America. 

2. That the questions asked of the defendant which are 
the basis of the various counts of the indictment, were out¬ 
side the scope of a Congressional inquiry. 
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3. That the questions asked of the defendant which are 
the basis of the various counts of the indictment, were out¬ 
side the subject matter of the legislative authority con¬ 
ferred by Congress on the House Un-American Activities 
Committee under Public Law 601. 

4. That the questions asked of the defendant which are 
the basis of the various counts of the indictment, were not 
pertinent to the subject matter under inquiry by the Com¬ 
mittee on Un-American Activities. 

5. That the absence of answers to the questions which 
are the basis of the various counts of the indictment, did 

not constitute a refusal by the defendant to answer per- 35 Q 
tinent questions as provided by Section 192, Title 2 of the 
United States Code. 

6 . That the various questions not answered by the de¬ 
fendant and which are the basis of the various counts of 
the indictment, were, in fact, abandoned and withdrawn by 
the Committee, that answers thereto were waived by the 
Committee, and that the Committee did not require the 
defendant to answer the questions to which objections were 
raised by the defendant. 

7. That the questions which are the basis of the various 
counts of the indictment, numbered 7 to 32, inclusive, were 
of such a nature that the answers thereto might incriminate 
the defendant, and that the defendant asserted his privilege 
against self-incrimination as a basis for refusing to answer 
the said questions. 

8 . That the questions which are the basis of the various 
counts of the indictment, numbered 11 to 32, inclusive, 
were not put to the defendant by the Committee duly con¬ 
stituted as such, but were asked of him after he had been 
excused by the Committee and constituted interrogations 
by Congressmen in their individual capacity and not as a 
Committee. 
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9. That the Committee failed and refused to rule on the 
objections raised by the defendant to the various questions 
which are the basis of the various counts of the indict¬ 
ment, and did not direct the defendant to answer any of the 
questions to which he had raised objections. 

That the defendant, Philip Bart, moves that the indict¬ 
ment and each count thereof be dismissed upon the further 
following grounds: 


n. 

1. That Section 192, Title 2 of the United States Code 

353 under which the indictment w’as returned is unconstitu¬ 
tional on its face, and as construed and applied to the 
defendant is a violation of the Fifth Amendment guarantee 
of due process and against self-incrimination. 

2. That Section 192, Title 2 of the United States Code, 
as applied to this defendant, is unconstitutional in abridg¬ 
ing the defendant’s right of speech, opinion and association 
in violation of the First Amendment. 

3. That Section 192, Title 2 of the United States Code, 
as applied to this defendant, fails to provide any ascer¬ 
tainable standard of guilt as required by the Fifth and 
Sixth Amendments, and that the defendant was required 
to decide at his peril which questions might incriminate 
him . 

354 

That the defendant, Philip Bart, moves that the indict¬ 
ment and each count thereof be dismissed upon the further 
following grounds: 


in. 

I. That Public Law 601 on its face, and as applied to the 
defendant, abridges his right of freedom of speech, opinion 
and association in violation of the First Amendment. 
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2. That Public Law 601 on its face, and as applied to the 
defendant, exceeds the enumerated powers of Congress in 
violation of the Ninth and Tenth Amendments. 

3. That Public Law 601 on its face, and as applied to the 
defendant, is a bill of attainder in violation of Article 1, 
Section 1 of the United States Constitution. 

4. That Public Law 601 on its face, and as applied to the 
defendant, would compel the defendant to testify against 
himself in violation of the Fifth Amendment guarantee 
against self-incrimination. 

5. That Public Law 601 on its face, and as applied to the 
defendant, would compel disclosures by the defendant of 356 
his private personal affairs and of his political opinions in 
violation of his right to privacy and to silence under the 
Fourth and Fifth Amendments. 

That the defendant, Philip Bart, moves that the indict¬ 
ment and each count thereof be dismissed upon the further 
following grounds: 

IV. 

1 . That the indictment charges 32 separate alleged 
crimes when, in fact, as appears from the face of the 
indictment, only one crime, if any, was committed by the 
defendant, to wit, the refusal to answer questions put to 
him by a Sub-Committee of the Committee on Un-American 
Activities, on June 21st, 1950. 

2. That counts numbered 1 to 6 , inclusive, of the indict¬ 
ment, allege a single and same offense in a multiplicity of 
counts, to the prejudice of the defendant. 

3. That counts numbered 7 to 32, inclusive, of the indict¬ 
ment, allege a single and same offense in a multiplicity of 
counts, to the prejudice of the defendant. 
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4. That counts numbered 11, 12, 13, 14, 15, 19, 20 and 
27, of the indictment, allege a single and same offense in a 
multiplicity of counts, to the prejudice of the defendant. 


5. That counts numbered 8, 9, 10, 16, 17, 18, 21, 22, 23, 
24, 25, 26, 28, 29, 30, 31 and 32, of the indictment, allege a 
single and same offense in a multiplicity of counts, to the 
prejudice of the defendant. 

That the defendant, Philip Bart, moves that the indict¬ 
ment and each count thereof be dismissed upon the further 
following grounds: 


V. 


1. The Grand Jury which returned the indictment 
against the defendant vras illegally and improperly consti¬ 
tuted for the reason that ten of its members are Govern¬ 
ment employees, and the defendant has reason to believe 
that relatives of other members are Government employees 
and others not presently in Government service are appli¬ 
cants for such employment. 


Dated: December 15th, 1950. 


David Rein, 

Forer & Rein 
711-14th Street, N. W. 
Washington, D. C. 


Abraham Unger 
Freedman & Unger 
11 Park Place 
New York 7, N. Y. 


i 


. 
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Certification of Service 

I certify that on this 19th day of December, 1950,1 served 
on the United States the within and foregoing Motion to 
Dismiss Indictment and the Memorandum of Points and 
Authorities in support thereof by mailing true copies of 
the same, post prepaid to George M. Fay, Esq., United 
States Attorney, United States District Courthouse, Wash¬ 
ington, D. C. 

David Rein 


Affidavit of David Scribner. 
UNITED STATES DISTRICT COURT, 
for the District of Columbia. 


362 


United States of America f 

( Criminal 

v * / No. 1742—50 

Julius Emspak . \ 


State of New York ) 

/SS 

County of New York \ ' 


David Scribner, being duly sworn, deposes and says: 363 

I am one of the attorneys for the defendant named in the 
above bill of indictment. 

This affidavit is made in support of the motion to dismiss 
the indictment on the ground that it is void and illegal in 
that the Grand Jury which voted the indictment was illegally 
constituted as to this defendant. 

I have been advised that the Grand Jury records in this 
Court will indicate that 10 of the 23 members of the Grand 
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Jury which voted the indictment against this defendant 
were employed by the government of the United States, 
and that two of the Grand Jurors are listed in the records 
as “unemployed.” 

Information about the employment of the wives or hus¬ 
bands or children of the Grand Jurors can be obtained only 
from examination of the Grand Jurors at a hearing or 
from examination of records not presently available to the 
deponent. 

This indictment arises out of an investigation and inquiry 
by the House Committee on Un-American Activities. The 
questions in the indictment referred to alleged Communist 
activities or association. On information and belief, the 
transcript of the hearing before the “Sub-committee” of 
the House Committee on Un-American Activities was made 
available to the Grand Jury. 

The above facts, among others, in the context of Execu¬ 
tive Order 9835, knowm as the President’s Loyalty Order, 
which order includes as one of the criteria for continued 
employment the absence of any “sympathetic association” 
with the Communist Party or other activities alleged to be 
“subversive” requires that the defendant be permitted by 
the Court to inquire further into actual and implied bias 
and prejudice on the part of the Grand Jurors. 

I respectfully call the attention of the Court to the deci¬ 
sion of the Supreme Court of the United States in Dennis 
v. United States, 339 U. S. 162, in which opinion the Court 
366 held that a defendant has the right to show by proof both 
actual and implied bias on the part of jurors. 

Under the applicable law the defendant must be given an 
opportunity to demonstrate and inquire into the effect of 
the President’s Loyalty Order upon government employees 
in general and those in the Grand Jury in particular. The 
defendant must be given an opportunity to demonstrate 
that the investigations under the President’s Loyalty Order 
inquire into conduct of government employees including 
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their activities as Grand Jurors or the activities as spouses 
of Grand Jurors in respect to issues like those involved in 
the present indictments. I respectfully call to the atten¬ 
tion of the Court the threats of the House Committee on 
Un-American Activities against the Attorney General if 
indictment in contempt cases were not returned (see 93 
Congressional Record 3815, 3932). 

Tn this connection Mr. Justice Jackson’s description of 
the atmosphere in Washington in 1948 insofar as it affects 
government employees in Frazier v. United States, 335 
U. S. 497, is certainly even more significant at the present 
date. 

The passage of the Internal Security Act of 1950 and in 
particular the specific reference to government employees 
and the sanctions placed therein upon “sympathetic associa¬ 
tion” by government employees with alleged Communist 
activities created more than a reasonable presumption of a 
sufficient influence upon such government employees so as 
to grant the defendant a hearing at which actual or implied 
bias and prejudice is shown to be present in the respective 
Grand Jurors. 

Under these circumstances the defendant has the right, 
as the Supreme Court stated in Dennis v. United States, 
cited supra, to bring “circumstances * * * to the Court’s 
attention which would convince the Court that government 
employees would not be suitable jurors” in this particular 
proceeding. Under the mandate of the Supreme Court the 
defendant likewise has a right to ascertain whether the 369 
spouses or relatives of other Grand Jurors are government 
employees, particularly since they may be employees of the 
very Congressional Committee here involved. Similarly 
the defendant has the right to ascertain whether Grand 
Jurors listed in the records as “unemployed” are now seek¬ 
ing government employment. 

Therefore, I respectfully urge the Court to dismiss the 
indictment and in the alternative that the defendant be 
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granted a hearing pursuant to Rule 12(b) (4) of the 
Federal Rules of Criminal Procedure to prove by evidence 
to the Court that more than 11 of the Grand Jurors were 
actually or impliedly biased and prejudiced against the 
defendant and that the indictment is therefore void and 
illegal. 

David Scribner. 


Sworn to before me this 
16th day of December, 1950. 


David Rainer 

Notary Public, State of New York 
No. 41-3211050 
Qualified in Queens County 
Certs, filed with N. Y., Kings, Bronx and 
Westchester Co. Clks. 

Queens, Kings, N. Y. & Bronx Co. Registers 
Commission Expires March 30, 1951. 
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UNITED STATES DISTRICT COURT 
for the District of Columbia 


United States of America 
v. 

Julius Emspak 


Criminal 
No. 1742—50 


Affidavit 

State of New York 
County of New York 



374 


David Scribner, being duly sworn, deposes and says: 


1. I am one of the attorneys for the defendant named 
in the above bill of indictment. 


2. I have consulted with the defendant in respect to 
the charges set forth in the indictment. 

3. This application is made in good faith for the purpose 
of informing the defendant of the particular offense upon 
which he stands charged. 

4. The defendant cannot properly answer the charge set 375 
forth in the indictment or move in respect thereto without 

the additional information asked for in the request for 
a bill of particulars. 
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5. Without the information requested the defendant can¬ 
not properly prepare a defense. 


David Scribner. 


Sworn to before me this 
16th day of December, 1950. 

David Ratner 

Notary Public, State of New York 
No. 41-3211050 
Qualified in Queens County 
Certs, filed with N. Y., Kings, Bronx and 
Westchester Co. Clks. 

Queens, Kings, N. Y. & Bronx Co. Registers 
Commission Expires March 30, 1951 
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UNITED STATES DISTRICT COURT 

fob the District of Columbia 


United States of America 


v. 


Julius Emspak 


Criminal 
No. 1742—50 


Supplemental Affidavit in Support of Motion to 380 
Dismiss Indictment on the Ground That the 
Grand Jury Was Illegally Constituted 


State of New York 
County of New York 



David Scribner, being duly sworn, deposes and says: 

I am one of the attorneys for the defendant herein. 

This supplemental affidavit is in further support of the 
motion to dismiss the indictment, on the ground that the 
Grand Jury which voted the indictment was illegally con¬ 
stituted as to this defendant. 

Since the date of my affidavit of December 16, 1950, 
heretofore submitted in support of this motion, I have gg^ 
ascertained and assert, upon information and belief, that 
in addition to the ten government employees who were 
members of the Grand Jury which voted the indictment 
herein, referred to in my former affidavit, there were two 
Grand Jury members whose husbands were federal gov¬ 
ernment employees at the time the said Grand Jury con¬ 
sidered and acted upon the indictment of this defendant. 
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The defendant respectfully requests that the indictment 
should be dismissed herein for the reasons given in my 
former affidavit in respect to the government employment 
of grand jurors, as supplemented by the information herein 
with respect to two additional members of the Grand Jury, 
and with respect to the miasma of fear as it affects govern¬ 
ment employees. The following individuals were members 
of the Grand .Jury which indicted the defendant herein, 
and who were employed by the federal government: Laura 
M. Boyd, Robert G. Dorrity, William H. Floyd, Harry 
Lee Gray, Charles A. Lickner, Ralph A. Montgomery, 
Thelma G. Nelson, Raymond D. O’Brien, James P. Perry, 
James J. Worthington, Mrs. Ida Mary Waldron, wife of 
a federal employee, and Mrs. Inez Bryant, wife of a federal 
employee, were also members of this Grand Jury. 

In the alternative, defendant requests that the Court 
direct that a hearing be held pursuant to Rule 12(b)(4) 
of the Federal Rules of Criminal Procedure, so that de¬ 
fendant may prove that more than 11 of the grand jurors 
were biased and prejudiced against the defendant. 

Government employees for the past few years have been 
the subject of an active campaign to determine whether 
they are in any way sympathetic or tolerant to “Com¬ 
munism” or “Communists,” or sympathetic to any person 
who in turn is associated with “Communism” or “Com¬ 
munists” or with organizations w’hieh have been called 
“Communist Fronts” or with persons w T ho may have been 
384 called “Communist fellow’ travelers.” 

This has developed a miasma of fear among government 
employees in the District of Columbia. Congressional 
leaders and congressional committees and the heads of the 
various federal executive agencies have called for or en¬ 
gaged in efforts to “purge” from government employ 
persons found to be so stigmatized. As a class federal 
government employees cannot exercise the degree of im¬ 
partiality required by the Constitution and the statutes 
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in the carrying out of their functions as grand jurors in 
a case such as the one at bar, where the defendant is 
charged with an offense related to the investigation of 
“Communist” influence. 

The issue involved in the investigation by the House 
Un-American Activities which led to the contempt charge 
herein, related, according to the Committee itself, to the 
“infiltration” of Communists in labor unions and particu¬ 
larly in the union of which the defendant is a member or 
officer. This is the very Committee which has given much 
time and consideration to the investigation of alleged Com¬ 
munist influence among federal government employees and 
has announced time and again that the Committee files have ^30 
been used by the investigative agencies of the federal gov¬ 
ernment to determine the lovaltv of federal government 
employees. (Report of the Committee on Un-American 
Activities to the U. S. House of Representatives, 80th Cong. 

2nd Sess., Investigation of Un-American Activities in the 
U. S., p. 22, attached to the affidavits of Quinn, Panzino 
and Fitzpatrick, respectively, as Exhibit 7.) 

Federal government employees reasonably come to the 
conclusion that it would endanger their job tenure wdth the 
government if they in any way acted in a manner which 
could be considered to be a sympathetic attitude toward 
or treatment of a person accused of an offense arising out 
of an investigation of Communist activities. That would 
certainly be true of federal government employees who are 
members of a grand jury where their employer, the United 387 
States Government, is the prosecutor, and w’here the offense 
is related to the investigation of Communist activities. 

That a citizen in the impartial execution of his civic duties 
may have a cloud of suspicion as to his loyalty arise is 
demonstrated most vividly by the reaction against the pre¬ 
siding Justice in the first Hiss trial. Following the conclu¬ 
sion of that case in which the jury could arrive at no 
conclusion, members of Congress introduced a resolution 
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demanding the investigation of Justice Kaufman, impugn¬ 
ing his loyalty solely because he attempted to exercise the 
functions of his office to the best of his ability. Further¬ 
more, one of the jurors who had refused to vote for convic¬ 
tion against Alger Hiss was required to appeal to the law 
enforcement agencies for protection from those individuals 
who were harassing him because of that vote. 

Only recently, when the Circuit Court of Appeals for the 
9th Circuit granted bail to Harry Bridges, who was accused 
of perjuring himself with reference to Communist affilia¬ 
tion, U. S. Senator Langer on the floor of Congress de¬ 
manded an investigation of those respected jurists. It is 
ggg in this atmosphere that a juror must attempt to arrive at 
an impartial and independent judgment of the facts. Diffi¬ 
cult as it is for any citizen, it is well nigh impossible for 
federal employees. 

For a number of years, federal employees have been 
subjected to loyalty oaths and tests and investigations of 
any possible sympathetic association with Communists, or 
beliefs allegedly of a communistic nature. However, wdth 
the adoption of the President’s Loyalty Order of 1947, 
Executive Order 9835, federal government employees were 
subjected to the most intensive and searching investigation 
of their political beliefs and associations for the purpose 
of ferreting out and discharging those who were found, in 
the words of the President’s Loyalty Order (Point V, Sec- 

tion 2), 

390 

“F) Membership in, affiliation with or sympathetic 
association with any foreign or domestic organization, 
association with any foreign or domestic organization, 
association, movement, group or combination of per¬ 
sons designated by the Attorney General as totali¬ 
tarian, communistic, fascist or subversive, or as having 
adopted a policy of advocating or approving the com¬ 
mission of acts of force or violence to deny other 
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persons from rights under the Constitution of the 
United States, or as seeking to alter the form of gov¬ 
ernment of the United States by unconstitutional 
means.” 

In addition, the Attorney General was authorized to 
establish lists of organizations characterized by him as 
being “Communist,” “totalitarian,” “subversive,” etc. Mem¬ 
bership in or association with any such organizations was 
to be given serious consideration to ascertain whether a 
federal employee was loyal to the government or whether 
he should be dismissed from its employment. The Federal 
Bureau of Investigation was given the responsibility of 
investigating the loyalty of federal employees. 

The very adoption of the Loyalty Order and the appoint¬ 
ment of a Loyalty Board created a hysteria among govern¬ 
ment employees which in turn was reflected by and en¬ 
couraged in the Washington public press and radio. Promi¬ 
nent citizens and leaders of the community throughout the 
nation attacked the Loyalty Order because of its lack of 
specification or limitation. It pointed out time and again 
that the Loyalty Order and what it implied would not only 
create an unhealthy terror in the minds of persons already 
employed by the government, but would prevent many loyal 
Americans from entering the government service under 
the ugly conditions implicit in the Loyalty Order and its 
proposed operations and functioning. 

On the other hand, many others in the public eye, includ- 393 
ing a substantial part of the press, freely voiced their 
opinions for public consumption that employees of the 
federal government should in fact be subjected to the most 
rigorous and unlimited kind of investigation and interroga¬ 
tion as to their state of mind in respect to their political 
beliefs, opinion and associations, no matter how far re¬ 
moved, and that if there was any question whatsoever or 
any doubt about what they considered to be “loyalty,” the 
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culprits should be summarily dismissed from their employ¬ 
ment and in fact blacklisted. 

Attached hereto as exhibits are typical comments as re¬ 
flected in the press on the Loyalty Order. From the very 
day that the Loyalty Order was considered, the public press 
daily, and particularly in the District of Columbia, fea¬ 
tured any news relating to the so-called “Loyalty Program” 
as it affected govermnent employees and highlighted the 
evils or the benefits of such a program. What is significant 
is that these very conflicting points of view* in and of them¬ 
selves engendered further fears and an apprehension among 
government employees in respect to the retention of their 

395 j°b s as a means of livelihood (Exhibits 1, 2, 3, 4, 5, 6, 7 
and 8). 

The Report of the President’s Committee on Civil Rights, 
1947, page 51 states: 

“An employee whose loyalty is questioned is not 
charged with a crime. But loss of job and inability 
to obtain another one is a severe punishment to impose 
on any man. Accordingly provision should be made 
for such traditional procedural safeguards as the right 
to a bill of particular accusations, the right to subpoena 
witnesses and documents . . . where genuine security 
considerations permit... the federal government must 
maintain a loyalty program which adequately protects 
the civil rights of its employees.” 

390 

On page 101, referring to the Loyalty program, the 
Report states: 

“The freedom of opinion and expression enjoyed by 
these people is in many ways dependent upon the atti¬ 
tudes and practices of the government.” 

Government employees recognized, as indeed they might, 
that as Circuit Judge Edgerton stated in his dissent in the 
Bailey v. Richardson case, 187 F. 2d 46, App. D. C.: 
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“Ostracism inevitably followed a dismissal... a dis¬ 
loyalty finding is closely akin to a finding of treason; 
the public hardly distinguishes between the two.” 

The actual functioning of the Loyalty Review Boards 
hardly dispelled the fears that were reasonably entertained 
by federal government employees. 

At the very time that the Grand Jury in the instant case 
was considering whether to return indictments against this 
defendant, and almost a month before the indictments were 
actually returned, the U. S. Civil Service Commission 
reported publicly that 280 government employees had al¬ 
ready been dismissed as security risks under the Federal 
Loyalty Program; that 13,202 employees had been the sub¬ 
ject of full and complete investigation by the Federal 
Bureau of Investigation and other agencies; that 1,593 
federal employees had resigned while under FBI investi¬ 
gation, and 1,171 federal employees had left their govern¬ 
ment jobs before the Loyalty Boards had completed their 
hearings. 

This information could certainly not have been any com¬ 
fort to the 10 government employees who were members 
of the Grand Jury which returned the indictment against 
this defendant or for the 2 housewives on the federal Grand 
Jury whose husbands were government employees. Out 
of the 23 members of the Grand Jury, 12, a majority, had 
reasonable grounds to fear that if they did not act in 
accord with the wishes of their government, personified 399 
by the federal prosecutor who presented the case for the 
government, they would become numbers in a list of those 
investigated or discharged by the federal government for 
“sympathetic association” with Communists or those ac¬ 
cused of Communist beliefs or engaging in Communist 
activities and would thereby lose any source of livelihood 
for themselves and their families. 
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It became apparent that the only way that a government 
employee could possibly hope to safeguard his livelihood 
and the security of himself and his family was to express 
a hostility to any person, idea, or activity which could in 
any way possibly be construed to be of a “Communist” 
character. As a matter of fact, this was apparently made 
a requirement by those who were carrying on the so-called 
Loyalty Program. The hearings conducted by the Loyalty 
"Review Board, which became the subject of common gossip 
and conversation among government employees in the Dis¬ 
trict, corroborated this as a requirement. The most search¬ 
ing questions into the minds and the attitude of government 
employees who were the subject of the investigation, or 
government employees who appeared as witnesses in these 
hearings, were a common routine at these hearings. For 
instance, a Chairman of a Loyalty Board made the follow¬ 
ing formal statement in respect to his understanding, as 
one charged with enforcing the Loyalty’ Program, of what 
1 oval tv meant. He said, 

“Loyalty to the United States is an instinctive mat¬ 
ter. It is a matter of the mind and of the heart. I 
believe the way that one speaks an opinion on matters 
of strengthening the permanency of this government 
and protection of it are instinctive. It seems to me 
one ought to know right off at once how’ he feels about 
matters affecting the continuance and preservation of 
our form of government, and that no one, it strikes 
me, individually ought to require time to make up his 
mind as to how he feels on a question like that.” 

Federal government employees had the privilege of read¬ 
ing in the daily press not only of the possible attacks on 
their loyalty through Loyalty’ Review Boards, but the 
constant and repeated investigations of the House Un- 
American Activities Committee and other committees of 
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Congress into the loyalty of government employees. (Hear¬ 
ings regarding Communism in the District of Columbia, 

Part I, Hearings before the Un-American Activities Com¬ 
mittee, House of Representatives, 81st Con., 1st Sess., 

June 28, 29, July 6, 12 and 28, 1949; Hearings regarding 
Communism in the United States Government, Part I, 
Hearings before the Un-American Activities Committee, 
House of Representatives, 81st Cong., 2nd Sess., April 
21, 25, 29, May 4, 5, and 6, 1950; July 30 and Aug. 7, 1948; 

June 8, 1950; Export Policy and Disloyalty, Hearings 
before the Investigation Subcommittee of the Committee 
on Expenditures in the Executive Departments, U. S. Sen¬ 
ate, 80th Cong., 2nd Sess., July 30, 1948; Hearings before 
the Committee on Un-American Activities, House of Repre¬ 
sentatives, 80th Cong., 2nd Sess., Hearings Regarding 
Communist Espionage in the IT. S. Government, Part II, 
December 7, 8, 9, 10, 14, 1948.) 

Certain members of Congress repeatedly accused,—and 
with a great deal of attendant local and national pub¬ 
licity,—administration officials from the President of the 
United States down to the lowliest supervising officer of 
a government department of harboring government em¬ 
ployees whose loyalty was in serious question. This attack 
brought with it the answer by officials of government that 
the accusations were not warranted and that in fact the 
government was constantly investigating its employees and 
weeding out those whose loyalty was in question. 

Nor was it much of a comfort to federal government 405 
employees to learn that the FBI was engaged in the greatest 
manhunt among Federal Civil servants that this country' 
has ever experienced. (Department of Justice Appropria¬ 
tions for 1951, Hearings before the Subcommittee on Appro¬ 
priations, House of Representatives, 81st Cong., 2nd Sess., 
pp. 225, 226.) 

The director of the FBI himself has affirmed the fact 
that whenever a federal employee is accused of “Com- 


L 
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munist affiliation,” whether or not such accusations are 
based in fact, a full-scale investigation is instituted by 
the Bureau. Malicious accusations, gossip and rumor 
mongering, therefore, afford a basis for FBI investigation 
of a government worker. The awareness of such a fact 
is sufficient to cause a government worker to act in such 
a fashion that active hostilitv and lack of tolerance as to 
those accused of Communism is an evident characteristic 
of his demeanor, attitudes and actions. {New York Herald- 
Tribune, November 16, 1947, at p. 3.) 

The records and public statements of the FBI indicate 
that it has a fingerprint collection estimated to be in the 
neighborhood of 112,000,000 individuals: that the FBI has 
access to records of local police forces; has access to mili¬ 
tary records, employment rolls in large industrial plants; 
it exchanges information with industry and industrial asso¬ 
ciations; the FBI obtains data on the subversiveness of 
individuals from banks, business houses and railroads, that 
the FBI keeps dossiers and adds names to its files on the 
basis of information it receives regardless of the sources; 
that it utilizes the records and files of the House Un-Ameri¬ 
can Activities Committee. 

It might be noted that the vast majority of federal 
workers who are employed in Washington, D. C., reside 
in the District of Columbia. These employees do not have 
the right to cast a ballot to elect their representatives in 
Congress or the President of the United States. The 
408 normal channels open to the average American citizen who 
wishes to express his disapproval of the policies and actions 
of his government, are not afforded these federal em¬ 
ployees. Their community life as well as their employment 
is controlled and supervised by individuals and agencies 
against 'whom they have no recourse. 

Under these circumstances a juror wdio is employed by 
the government may not render an impartial opinion, par¬ 
ticularly in a criminal proceeding such as this. A federal 
employee serving on a grand jury who failed to indict at 
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the request of the government the defendant herein would 
have reasonable grounds for fearing that such refusal 
would be considered evidence in determining whether or 
not he was loyal to the United States government. 

The FBI has investigated and checked every federal 
grand juror who is a government employee, and that per¬ 
son’s employment is conditioned by a favorable report from 
that agency which is a subdivision of the prosecutor’s office, 
the United States Attorney General’s office. Information 
concerning “loyalty” of federal employees who are grand 
jurors is available to the Attorney-General’s office prior 
to the time that grand juror is sworn in. And that grand 
juror remains under the surveillance of the FBI during 
his period of employment by the government. 

Undoubtedly these investigatory activities of the govern¬ 
ment, the standards used in determining an individual’s 
loyalty by the Loyalty Review Board, the clear policy of 
the federal government that it is at war with Communism 
at home and abroad, the demand of the federal government 
that all participate in this anti-Communist crusade has a 
two-fold influence upon the grand juror employed by the 
federal government. He faces an intensive barrage of 
anti-Communism which inevitably has the effect of pro¬ 
moting hostility against any individuals said to be asso¬ 
ciated with Communist activities. This has the effect of 
predisposing such a juror against any defendant who has 
been so characterized, even though that juror is not aware 
of any conscious bias against the defendant. Secondly, 411 
he must consciously demonstrate an anti-Communist bias 
whenever confronted with an issue posed as related to 
Communism. Regardless of his personal predilections in 
the particular instance, he has reasonable grounds for 
believing that a vote of acquittal or no indictment could 
well serve as a basis for further investigation of his loyalty 
or as evidence to be used in proof of his alleged disloyalty. 

It is respectfully submitted that the above demonstrates 
that bias, conclusively presumed as a matter of law, must 
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be attributed to the 12 of the 23 grand jurors who returned 
the indictment against this defendant and who are them¬ 
selves government employees or whose spouses are govern¬ 
ment employees. 

The motion to dismiss the indictment on the ground that 
the grand jury was illegally constituted should be granted, 
or in the alternative a hearing should be granted the de¬ 
fendant to prove by evidence that the said grand jury was 
illegally constituted. 

David Scrtbner. 

Sworn to before me this 
17th day of January, 1951. 

^ David Ratner 

Notary Public, State of New York 
No. 41-3211050 
Qualified in Queens County 
Certs, filed -with N. Y., Kings, Bronx and 
Westchester Co. Clks. 

Queens, Kings, N. Y. & Bronx Co. Registers 
Commission Expires March 30, 1951 

Certificate 

We hereby certify that we have this 17th day of January, 
1951, sent a copy of the foregoing affidavit, by official 
United States mail, to the United States Attorney and 

Assistant United States Attorney, addressed as follows: 

414 

1. George Morris Fay, United States Attorney. 

2. Charles B. Murray, Assistant United States Attorney, 

Office of the United States Attorney, 

District of Columbia, 

Washington 1, D. C. 

David Scribner and 
Allan R. Rosenberg 

Attorneys for Defendant 
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Why Government Employes’ Morale is Low 
Inside Washington: 

(Copyright, 1947, by The Chicago Sun and The News¬ 
paper PM, Inc.) 

Washington 

Morale among many Government workers is at a low 
ebb. Chief reason is the continued “loyalty” purge which 
struck again in the super-secret central intelligence group, 
where 14 were fired for “security” reasons. 

Workers complain they don’t know where the ax will fall 
next, or when they will be called to account for liberal or 416 
new deal views. They don’t put much stock in reassurances 
from department heads that their civil rights will be pro¬ 
tected. The State Dept, purge has disillusioned them on 
this score. 

The Civil Service Commission is aware of the unrest and 
the other day in a little-noticed speech in Pittsburgh the 
Commission president, Harry B. Mitchell, tried to put their 
fears to rest. Mitchell said that so far as 99 per cent of 
Government workers are concerned, the loyalty purge is 
ended. 

According to the Civil Service Commissioner the purge 
was over for the vast majority when their fingerprints and 
loyalty questionnaires were filed. 

“I may be too conservative”, Mitchell said, “but my 417 
opinion is that not more than a fraction of 1 per cent of the 
employees will have to be further investigated, and that the 
persons already known to be disloyal are only a small frac¬ 
tion of the above fraction.” 

He warned against any action by department heads which 
would make non-Communist workers with left-wing beliefs 
the “innocent victims” of the current purge and he added: 
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“Let us keep in mind that the radicalism of today may 
become the progressivism of tomorrow and the conserva¬ 
tism of after years.” 

Professional football coaches sadly in need of some bruis¬ 
ing talent might well look over some of the prize rushers 
and blockers who regularly attend President Truman’s news 
conferences. 

The news conference at which Truman announced that he 
was calling a special session of Congress for Nov. 17 af¬ 
forded some classy examples of broken field running and 
blocking in the rarefied atmosphere of the White House. 
^29 To begin with, reporters, being eager-beavers, collect be¬ 
fore the door leading into Truman’s office a few minutes 
before the conference begins. When the door is opened 
there is a mad stampede to be the first in to get a front- 
row standing place before the Executive desk. One re¬ 
porter held his place in this rush only by a neat piece of 
blocking which threw another and more pushing reporter 
into the side of a door. 

After the conference, the reporters made a dash for their 
telephones. One unwary miss who happened to be in the 
way was spun around a few times. Callers at the White 
House looked up in amazement as the reporters dashed 
through the large oval reception room. 

A Secret Service man went over to one of them and said: 

“I think it would be wise if vou would keep seated for a 
420 while.” 
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N. Y. Herald Tribune 11/9/47 
Federal Loyalty Check Is No. 1 Topic in Capital 


Some Government Employees Are “Bitter, Upset and 
Scared,” Others See No Peril to Innocent; 

Press Criticizes Marshall and Truman 


By Bert Andrews 

Washington, Nov. 8—In this city of Washington, where 422 
195,000 of the 2,000,000 civilian employees of the executive 
branch of the Federal government work and play and talk— 
talk, that is, when they’re not too frightened to open their 
mouths—the burning topic of conversation this week has 
been the whole problem of security and loyalty. 

Always the conversation gets around to one basic ques¬ 
tion. It can be put this way : 

“Is there anything to be alarmed about, as far as the 
195,000 employees here and the 2,000,000 altogether and 
the •whole population of the nation are concerned, in the 
fact that certain State Department employees have been 
dismissed without ever having been informed of the charges 
against them?” 

There are four schools of thought. ^23 

One school, exemplified by some of the top men in the 
State Department, insists there is no danger that such 
summary procedure will ever affect the completely innocent. 

A second, exemplified by many of the lesser people in the 
department, is that a witch hunt is on and that it behooves 
them to keep quiet lest State Department investigators’ ears 
be listening. (One man who left government service after 
years of work in two departments told this reporter: “I 
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have talked to at least twenty State Department people in 
the past few days. They are bitter, upset and scared.’’ 
This reporter and others in the Washington bureau of the 
New York Herald Tribune have talked to many more people 
in the department. All agree with the words “bitter, upset 
and scared.”) 

A third is the “so, what?” school—a very small one— 
which argues that it doesn’t make much difference to the 
mass if a few innocent individuals get hurt, and that sus¬ 
picion is as good grounds for dismissal as is proof. 

The fourth school is perhaps best represented by editorial 
writers in three Washington newspapers who are demand- 

425 ing, with increasing firmness, that suspicion is not enough 
and, in the demanding, are strongly criticizing either Presi¬ 
dent Truman or Secretarv of State George C. Marshall or 
both. 

Bepresentative opinions from all four schools will be 
presented here in the form of excerpts from statements, 
letters or editorials. 

A large part of the comment resulted from the publica¬ 
tion in last Sunday’s New York Herald Tribune of the case 
history of the investigation and dismissal of a state de¬ 
partment employee who can be described merely as Mr. 
Blank. 

A large part of the comment will be news to President 
Truman and Secretary Marshall. 

426 

Samples of Thinking 

Here are samples of the thinking of the schools repre¬ 
sented : 

School No. 1 (The “no danger” school.)—Secretary Mar¬ 
shall represented this. He acknowledged that eleven em¬ 
ployees dismissed had no “true hearing.” He said they 
could not be given the charges because the charges were 
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based on “highly classified material” not under the depart¬ 
ment’s control. He left it doubtful that they could even 
learn the charges, even on appeal to the new loyalty review 
boards or the Civil Service Commission. 

School No. 2 (The “we’re scared” school).—Two letters 
typical of many received as a result of the Mr. Blank article 
show some of the mental turmoil. 

First letter: “There’s a lot more hidden, judging by what 
I observed in the last year—my last with the government. 
I saw but few of the ‘loyalty investigation’ files, but I saw 
the effects. In agencies covering the country, the subordi¬ 
nate officials who always did the best jobs were the ones 
terrorized. Terrorized by sudden questioning, to them 
inexplicable, by two suddenly appearing agents demanding 

to know: ‘Who was with you at that meeting at_ 

Street on the afternoon of Aug. 19, 1942? We know you 
were there. We took your car number.’ The victim later 
drove to that address, which he had never heard of before, 
and tried to ascertain who lived there. Later I read the 
long dossier. Since the agency cleared the man, the only 
inference is that a lot of fabrication went into that case. 
There has been so much of it that I began to wonder what 
newspaper men might begin to lift the lid. As you know, 
fifty years ago France was torn by a social conflict between 
the powers of government, including generals, and the 
rights of the governed. The implement then was hysterical 
anti-Semitism, just as it is now hysterical anti-Communism, 
and, as now*, heightened by the fears of ‘military machina¬ 
tions of a foreign power.’ ” 
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The Washington Post 
Sunday, August 22,1948 

5B 

Matter of Fact 

WE DON’T WANT “LOYAL” NUMSKULLS 


By Joseph and Stuart Alsop 

There is not the slightest doubt that in these times the 
American Government must have the right to protect itself 
from attacks from within. Recent reports in this space on 

431 the loyalty case of “Mrs. Ann Smith” illustrate how stupidly 
this right can be abused. Yet the immensely delicate and 
difficult problem of national security exists, and it must 
somehow be solved. 

No sensible man believes that J. Parnell Thomas’ headline 
hunts can solve it. And anyone who believes that the solu¬ 
tion is to be found in the present loyalty program should 
consider certain questions which the conduct of the loyalty 
program has posed. 

First, there is the whole troubling question of guilt by 
association. Obviously, a man who has constantly asso¬ 
ciated with Communists and promoted Communist fronts 
should not have access to state secrets. But how far should 
this principle be carried? 

432 

The Banker’s Blot 

Take the recent case of a State Department employe. 
He w’as charged with having associated with 10 persons, 
all presumably suspect. He had never heard of five of 
them, and had had only the most casual contacts with four. 
But he had known one of the 10 intimately for several 
years. 

This man was a banker, and stood high in the banking 
community, a community not conspicuous for its radical 
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tendencies. The State Department man could only defend 
himself by defending the banker, and neither he nor the 
banker had any notion why the banker was suspect. 

It finally developed that the banker had lived briefly in 
Albuquerque, N. Mex., several years before, and that an 
anonymous landlady had reported to the FBI that he kept 
Communist literature in the basement. On further in¬ 
quiry, it was established that the Communist literature 
consisted of accumulated copies of the New Republic which 
the banker had discarded. 

This sort of thing is making the loyalty program a pretty 
sour joke. Moreover, the case of the State Department 
man is typical in that in the great majority of cases of 
guilt by association, at least half the supposed associates 
are wholly unknown to the accused. 

Second, it seems obvious enough that an intellectual pro- 
Communist, who accepts unhesitatingly the Communist 
dogma, should hold no sensitive position—this was the 
sort of individual who figured conspicuously in the Canadian 
spy case. But, again, how far should this principle be 
carried? 

Here are a few verbatim quotes from recent loyalty 
hearings: “What type of books did your associates have— 
any political or social economy?” “What kind of books, by 
title, did you purchase, what kind of literature?” “How 
many copies of Howard Fast’s novels have you read?” 

“Do you read the newspaper PM?” “Have you a book bv 
John'Reed?” ' 436 

Restricted to Dolts 

All government employees know that such questions are 
asked in loyalty cases, and the assumption that any kind 
of intellectual or political curiosity provides grounds for 
suspicion is inevitable. If this country wants a Government 
service in which ignorance is at a premium, it will doubtless 
get what it deserves. 
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Third, does it really matter in America whether a man’s 
maternal grandparents came over from Poland, or whether 
all his ancestors landed decorously on Plymouth Rock? 
There have been countless instances when, during loyalty 
hearings, individuals have been asked where their parents 
and grandparents were born. An entirely American re¬ 
sponse would be that it was none of the loyalty board’s 
damn business where a man’s forebears came from. 

Finally, there is the question of confrontation. Take the 
case of a man who has one item of “derogatory information’' 
in his dossier. His file notes that FBI source X-32 has 
said that the accused is known to have attended a meeting 

437 of high Communist leaders in Seattle. The accused man 
hotly denies it. The loyalty board has no way whatsoever 
of knowing whether X-32 or the accused man is lying, and 
the board knows nothing at all about X-32. 

It is the FBI position that to allow those charged to 
confront their accusers might compromise FBI sources. 
This seems logical enough. It is also the FBI position 
that FBI agents should not be allowed to make estimates 
of the trustworthiness of their sources, and this, too, seems 
logical. Yet surely loyalty boards which must decide cases 
certain to affect the whole future of Government employes 
should know the identity of the sources of their informa¬ 
tion. They should also, in case of necessity, be able to 
confront and cross-question such sources in secret. 

Obviously, there is no easy solution to the problem of 

438 national security. But a government of drones and bone- 
heads and toadies hardly contributes to national security. 
And if the sort of thing outlined above is allowed to con¬ 
tinue indefinitely, that is the kind of government we shall 
get. 
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(The New York Times, 8/18/49.) 
SCIENTISTS SCORE ORDER ON LOYALTY 


Association Attacks Concept of Imputing to an 
Employe Beliefs of Associates 


Washington, Aug. 18-’49 (AP)—The American Associa¬ 
tion for the Advancement of Science, the world’s largest 
general organization of scientists, today assailed President 
Truman’s loyalty order affecting Federal employes as 
“basically objectionable.” 

The organization also strongly criticized the “security 
clearance” programs of the National Military Establish¬ 
ment and the Atomic Energy Commission as they affect 
scientists. 

In a report published in the association’s weekly journal, 
“Science,” the group noted that Mr. Truman’s loyalty 
order provides that no person shall be employed in a 
Federal post “if he is believed to be disloyal” to the United 
States Government. 

“No one doubts the importance of faithful discharge of 
duty by public officials,” the report said. “No one questions 
the propriety of the Government’s demanding that its em¬ 
ployes be loyal to their jobs and to the democratic insti¬ 
tutions they serve. 

“The loyalty order is, however, basically objectionable be¬ 
cause it seeks to determine the employe’s loyalty by inquir¬ 
ing into his supposed thoughts and attitudes, which are 
established in large part by imputing to him the beliefs of 
his associates. 
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Major Changes Sought 

“If the loyalty order is to be retained a drastic revision 
is essential. Instead of focusing on an employe’s associa¬ 
tions, it should focus on his behavior in overt acts. Legis¬ 
lation already on the statute books amply protects the Fed¬ 
eral service against retention of employes who advocate 
overthrow^ of the Government.” 

The association said the Military Establishment’s pro¬ 
gram allowed appeal only to military “tribunal” when a 
civilian scientist’s clearance is disapproved, and it added: 

“Such subjection of the destinies of civilians to military j 
tribunals is contrary to national traditions.” 

Of the AEC’s program, the association declared that 
“work in that field [atomic energy] will be shunned by men j 
of ability and pride if they are constantly treated as ob¬ 
jects of suspicion and possible calumny.” ' 

The statements were contained in a report drafted by the 
association’s “special committee on civil liberties of scien¬ 
tists.” Howard Meyerhoff, secretary of the association, 
said the report had been ratified by the governing council 
of the organization, which represents 24,000 members in 
211 affiliated scientific organizations. 

Exaggeration Is Charged 

The report said the Atomic Commission “has recently 
£44 manifested a tendency to require security clearance not 
only for those scientists who themselves have access to 
restricted data, but also for their fellow r -scientists with 
w’hom they may have personal contact.” 

“This apparently reflects a yielding to uninformed or 
sensationalist legislators and others who tend to exeggerate 
the problem of ‘keeping our atomic secrets’,” the report 
said. “So far as disclosures of evidence reveal, the problem 
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of faithless scientific personnel in this country appears to be 
markedly less grave than the public has been led to sup¬ 
pose.” 

In another phase of its report, the committee asserted 
that “secrecy is damaging to both science and democracy,” 
and added that it endorsed the 1947 report of President 
Truman’s scientific research board which said in part: 

“ * * * Security regulations * * * should be applied only 
when strictly necessary and then limited to specific instru¬ 
ments, machines or processes. They should not attempt to 
cover basic principles of fundamental knowledge.” 


Exhibit 5 Annexed to Affidavit of David Scribner. 

The Washington Post 
Tues. 4/1/47 

THE FEDERAL DIARY 
By Jerry Kltjttz 

Loyalty Order Used as Blackjack for Jobs 

Loyalty? An attempt is being made by the unprincipled 
and the unscrupulous to use the President’s loyalty order 
as a blackjack to get and keep Federal jobs. This is the 
sort of thing that’s happening: 

Incident 1 : A job was open in Commerce. The division 
chief talked with an applicant who wanted to transfer from 
a dying agency. The applicant appeared qualified and the 
official told him to return in a few days. Meantime, the 
chief checked the employ of the applicant, and he got this 
answer: 
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“I couldn't possibly recommend that person; he has broken 
every rule in the books, and if this agency wasn’t going to 
fold up soon 1 would be compelled to fire him.” 

When the applicant returned to Commerce, he was told 
by the division chief that no job was available as it had been 
decided to abolish the vacant position. The crestfallen 
ajjplicant went away. But it wasn’t long before he returned 
to the outer office to cry out to several staff members— 
words he knew would get to the chief promptly: 

“Your boss lied to me; he said he didn’t have a job open 
here, and I know he does have. Now I’m going to tell you 
something—your boss is a Communist, and it’s like every 
Communist to lie, lie, and lie. Unless I get a call damn 
soon from vour boss to tell me that the job here is mine, 
I’m going to report him to both the House Committee on 
Un-American Activities and the American Legion and he’ll 
be investigated out of his job.” 

Many a chief would have weakened under the circum¬ 
stances. But to his everlasting credit, the Commerce offi¬ 
cial stood by his guns. He was reported, however, as both 
a Communist and anti-veteran by the applicant. The offi¬ 
cial, a veteran himself, happened to be acquainted with 
people in both groups who knew the charges were screwy 
—but a lot of other loyal and able officials aren’t so 
fortunate. 

Incident Two took place at the State Department. The 
450 person involved was given a 90-dav temporary assignment 
which he tried to get converted into a permanent job. As 
the 90 days neared an end, the employee was told his job 
w’as done, and besides, the department didn’t have the 
money to keep him. But the employee wouldn’t take no 
for an answer, and he launched this counterattack: 

“I don’t like the tone of the reports that are being written 
in this office,” he began, “they are obviously slanted in favor 
of Russia, and they are written by people who are svmpa- 
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thetic with the Reds. Fve been debating,” he said, “whether 
to take this condition to some of my friends in Congress.” 

Being something of a diplomat, the temporary employee 
dropped the hint that he could see the reports as fair and 
objective if his temporary assignment was made permanent. 

P.S.: I don’t know the final chapter in this story—other 
than the threats frightened the entire office which merely 
boils down reports that come into the department the world 
over. 

Incident 3 covers a score or more of agencies. An or¬ 
ganization, generally respected, is using a blackjack to run 
out Government people it doesn’t like. So, it’s using what 
it believes is an expedient method by calling these people 
Communists. 

The outfit works like this: One of its representatives 
calls on the department head to give him a list of employees 
in his agency which it claims are Communists. The demand 
is made that either the people be fired immediately, or the 
organization will get a congressional committee to investi¬ 
gate. 

Conclusion: All this should be a warning to congres¬ 
sional committees and individual members of Congress that 
they will turn over Government to the crackpots if they 
listen and follow through on every Communist complaint 
made to them. In each of the incidents cited above, the 
cooperation of Congress, or even a single member, is all 453 
important to carry out their aims—and this cooperation 
should never be given without supporting facts. 

Fully half a dozen congressional committees are investi¬ 
gating some phase of employee loyalty. What satisfies 
one congressional committee is objected to by another. The 
agencies are in a spot where they can’t win. 
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The Washington Star 
Nov. 1949 

OUTDATED RIGHT OF PRIVACY 

Loyalty Checks Seek Making Business of 
Citizen That of Government, Too 

Bv Thomas L. Stokes 

The times are out of joint for some of us around here of 
another generation who were raised in the tradition, and 
455 crusaded for it, that American citizens are entitled to 
privacy of their opinions and beliefs and could think and 
say what they pleased without being molested or spied 
upon or subjected to eavesdropping by minions of the law. 

But it’s a new world, not a brave new world, nor even 
the more comfortable world before our two global wars and 
their so-called “ideological” conflicts, but a world of fear 
and distrust. We’ll probably have to get used to it and 
keep our mouths shut, but we don’t have to like it. 

These observations, which are philosophically resigned, 
are provoked by two recent developments here showing the 
temper of our times. 

One is the movement for a permanent Federal loyalty 
program to pass upon Government employes. It started 
over in the Pentagon where our military brass throws its 
weight around as if the war still were on and now has the 
approval of Seth Richardson, chairman of the Loyalty 
Review Board appointed by the President, which has about 
finished its job of combing through the nearly 3,000,000 
Government employes in its search for “disloyalty.” 
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Wire Tapping Approved 


The other is Attorney General McGrath’s acquiescence, 
after a review of FBI wire tapping methods and pro¬ 
cedures, to continue wire tapping. It is known that the 
Attorney General, soon after he took office, was inclined to 
favor ending this practice, though he reserved final opinion 
until the review which he now has made. 

Wire tapping, as now practiced, is presumably restricted 
and circumscribed. It can only be done after approval of 
the Attorney General in each specific case and is supposed 
to be confined to cases of espionage, sabotage and kidnap¬ 
ping under a rule of thumb laid down by former Attorney 
General Francis Biddle. 

It came back into use for war purposes and was approved 
by the late President Roosevelt. The war is over. But the 
present Attorney General bases his certification for con¬ 
tinuance on “the emergency which still prevails and the 
necessity of protecting the national security.” That ob¬ 
viously means the so-called “cold war” which, of course, 
may continue for some time. Arnold Toynbee, the famous 
English historian, figures perhaps half a century. 

Evidence obtained by wire tapping is not admissible in 
courts under a Supreme Court decision which was an issue 
in the Judith Coplon-Valentin Gubitchev trial in New York 
where it -was revealed that the FBI did lots of wire tapping, 
including telephone conversations between counsel and 
client. 
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FBI Does Investigative Work. 

Making the loyalty network permanent is involved in a 
pattern with the FBI and its activities. The FBI does 
the investigative work for the loyalty board. Together 
they constitute a Federal super-police system which seem¬ 
ingly is to go on in our Government. Some of the things 
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that have leaked out of the loyalty board, the prying into 
private lives, opinions, political activity and reading habits, 
indicate the danger of abuses in such a system under per¬ 
manent status, especially with the inadequate legal pro¬ 
tections for any one caught up in it, no matter how in¬ 
nocently. 

There is no way to turn the light on it, as there is no 
way to find out how carefully the FBI uses the wire tapping 
technique. Such operations are all secret and newspapers 
have virtually no way of keeping on them that check which 
is so essential in a democracy. 

The exhaustive inquiry into nearly 3,000,000 Government 
employes found only a handful of “loyalty” risks or, in 
other words, the Government service was, according to 
the FBI, 99.6 per cent pure, which seems pretty good. Why 
could not the ordinary procedures for checking Government 
personnel, including that of the Civil Service Commission, 
serve adequately in peace time, as they did for so many 
years? The commission has ample powers. 

But that is perhaps just an old-fashioned idea that takes 
too little account of the strange fears abroad in the world 
today which have had a slowly deteriorating influence on 
American democracy as we of another generation knew it. 

Please forgive us old fogies. Well try to keep our mouths 
shut and our powder dry. 
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The Washington Post 
Thursday 11/20/47 

WASHINGTON CALLING 

By Marquis Childs 
Heresy Hunt 

To carry out the European recovery program will call 
for the very best brains in this country. That is one fact 
about which no one can possibly disagree. 

It calls for economic as well as political specialists. Practi- 454 
cal men with business experience will be called upon. There 
will be need, too, for those with academic and theoretical 
training, familiar with the trend of the European economy 
over a long period. 

This is part of the responsibility that has fallen on the 
United States. It goes along with the greatest accretion of 
economic, industrial and technological power the world has 
ever seen. We are only just beginning to realize what that 
responsibility means. 

In the light of that responsibility and the demand it is 
certain to make on our brains and our skills we cannot 
afford the kind of witch-hunting that has created something 
like a crisis in Government. A way must be found to re¬ 
solve the suspicion and uncertainty which becloud Govern¬ 
ment service today. 

Good men, men with independent minds, will not come 
into Government service under such circumstances. The 
financial sacrifice is, in most cases, too great to expect that 
the citizen will subject himself to having his conscience and 
his thoughts combed for possible heresy. 

The cases that come immediately to mind are those of 
the 11 State Department employes dismissed because they 
were believed to be disloyal or because they were “bad 
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security risks.” Even if Congress eventually puts the ad¬ 
ministration of the European Recovery Program in a new 
agency, the State Department is certain to need able new 
recruits. 

Yet employes of the department are subject to dismissal 
without being given an opportunity to know the cause. Bert 
Andrews of the New York Herald Tribune performed an 
important service in presenting one of these cases in detail, 
protecting, of course, the identity of the individual involved. 

The documents in that case showed how tenuous were the 
grounds for the man's dismissal. He was shadowed for 
eight months by the FBI. Yet what they found, insofar as 
it was revealed by the questions asked of the individual, was 
vague and shadowy. Most of the questions dealt with as¬ 
sociates whom he had seen at infrequent intervals. 

In June of 1945, five men and one woman were taken in an 
FBI raid. Two of the men were State Department em¬ 
ployes and one a naval officer whose loyalty had never 
hitherto been questioned. They were stripped and treated 
like common criminals. 

The charges against the three proved baseless. A grand 
jury subsequently cleared them for lack of evidence. The 
damage of publicity had, of course, seriously harmed them 
and there was no way in which they could be compensated 
for this damage. 

But at least they were cleared. The public could know 
that, after due legal process, they were found to be without 
guilt. 

The recent loyalty dismissals were harsher and more 
cruel, particularly since potential employers are told that 
the dismissed men were found to be “bad security risks.” 
The State Department permitted three of them to “resign 
without prejudice,” and now’ has granted the same permis¬ 
sion to seven others because, through a technicality, their 
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cases do not come under the jurisdiction of the recently 
appointed Loyalty Review Board. 

The department states that it is taking steps to insure 
that, in the future, its employes will have the right to appeal 
to the Loyalty Review Board. However, review by the 20- 
man board is bound to be slow and cumbersome. Delays will 
work hardships on individuals and will impede the whole 
process of Government. 

The heresy hunt has already had that effect. Government 
agencies seeking new employes for specialized jobs find that 
getting them cleared is an interminable business. 

One agency recently sought to employ a young economist. 

He had a good combat record in World War II, with several 470 
citations for bravery under fire. But the report from the 
Civil Service Commission cast doubt on him because five 
years before the war, when he was just out of college, he 
was “in association” with the “Communist-dominated” 
American Civil Liberties Union. The American Mission to 
Greece also has been hampered in assembling a suitable 
staff by the cumbersome security machinery in the State 
Department. 

The whole thing can be put simply. We will not be able 
to do the job that is ours in the world today if we do not 
cure ourselves of the current case of jitters. Those who are 
exploiting it for political purposes are playing directly into 
the hands of the Communists who would isolate America. 

It is long past time to apply plain common sense. 
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Washington Post 
12/30/47 

FLAXER HITS LOYALTY TEST DIRECTIVES 

Abram Flaxer, president of the CIO United Public 
Workers, last night charged that the rules issued Saturday 
by the Loyalty Review Board are “mere window dressing” 
for police state procedures. 

“It is obvious,” he said in a statement, “that a facade of 
sham hearings and procedures have been erected to hide the 
real situation—that a police agency, the Federal Bureau of 

473 Investigation—now has sole and exclusive authority to ren¬ 
der .judgment on the loyalty of Government employes. 

“The public had been led to believe the appointment of 
this board would result in the establishment of procedures 
guaranteeing Goverment employes the basic civil rights all 
Americans have enjoyed under our Constitution . . . The 
board has done nothing to allay the just suspicions which 
had previously been expressed . . . 

“Of what use are three hearings or appeals if the accused 
is denied the right to confront the witnesses against him 
and deprived of the right of cross-examining such wit¬ 
nesses? ... 

“The hearings and appeals boards are in the same posi¬ 
tion as a jury in a murder trial that has been instructed to 

474 find the accused guilty on the basis of nothing more sub¬ 
stantial than a secret report from the chief of police saying 
that he has information as to the guilt of the accused from 
an anonvmous witness whose identitv cannot be disclosed. 

1J 
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N. Y. Times 
12/29/47 

FORTAS CRITICIZES LOYALTY METHODS 


Special to The New York Times. 

Washington, Dec. 28—Procedures for testing the loyalty 
of Government employes announced yesterday by the new 
Loyalty Review Board drew the criticism tonight that they 
raised ‘‘serious problems” in the safeguarding of constitu¬ 
tional liberties. 

Abe Fortas, former Under-Secretary of Interior, pre¬ 
dicted that under the board’s rules the right of an accused 47G 
employe to be accompanied by his lawyer when appearing 
before the board would be “largely empty.” 

Mr. Fortas is one of three attorneys and former high 
officeholders who represented six State Department em¬ 
ployes when they were dismissed for security reasons last 
summer. 

“It is doubtful if a lawyer can be of very much help to a 
person accused of disloyalty if he is to be denied the right 
to confront his accusers, or the opportunity to cross-examine 
witnesses,” Mr. Fortas commented. He also charged that 
the board’s decision not to disclose to the accused the source 
of its evidence was in violation of the Bill of Rights. 

Mr. Fortas attacked particularly the board’s rule that ac¬ 
cused persons would not be permitted at any time to inspect 477 
any report made against him by the Federal Bureau of 
Investigation, which will do virtually all the investigative 
work in the Government’s unprecedented loyalty program. 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


United States of America 


v. 


Philip Bart 



Cr. No. 1746-50 


Order 

Upon consideration of the Government’s motion to strike 
all reference to testimony of defendant and proceedings 
before the Congressional Committee (Defendant’s Motion 
to Dismiss 1-6, 7, 8, 9; Points and Authorities 3, 4), and 
upon argument of counsel, it is by the Court this 19th day 
of January, 1951, 

Ordered that the said motion to strike be and the same 
hereby is denied. 

James R. Kirkland 
Judge 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


United States of America 
v. 

Julius Emspak 
Thomas J. Fitzpatrick 
Thomas Quinn 
James J. Matles 
Philip Bart 
Frank Panzino 
Talmadge Raley 
Pasquale L. J. Branca 
Clarence Hiskey 
Esther Tice 
Frank Hashmall 
Louise Berman 
Steve Nelson 
Giovanni R. Lomanitz 
Marcel Scherer 
David J. Bohm 


Criminal No. 1742-50 
Criminal No. 1743-50 
Criminal No. 1744-50 
Criminal No. 1745-50 
Criminal No. 1746-50 * 
Criminal No. 1747-50 
Criminal No. 1748-50 
Criminal No. 1749-50 
Criminal No. 1750-50 
Criminal No. 1751-50 
Criminal No. 1752-50 
Criminal No. 1753-50 
Criminal No. 1796-50 
Criminal No. 1797-50 
Criminal No. 1799-50 
Criminal No. 1824-50 


Order and Opinion 
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The above defendant was one of sixteen indicted by the 
Grand Jury of this Court for contempt of Congress (2 
U. S. Code 192) for failure to answer questions before a 
duly created sub-committee of the Committee on Un- 
American Activities of the House of Representatives, pur¬ 
suant to Section 121 of the Legislative Re-organization Act 
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of 1946, sub-section (q) (2), and House Resolution 5 of the 
81st Congress. 

The defendants have filed motions to dismiss and alter¬ 
native motions in the several cases for a bill of particulars 
and to have a hearing to show bias and prejudice on the 
part of members of the Grand Jury which returned these 
indictments. 

Upon consideration of the argument of counsel, the in¬ 
dictment, and the several motions and memoranda filed 
herein, it is by the Court, this 26th day of January, 1951, 

Adjudged, ordered and decreed as follows: 

485 (1) Section 192, Title 2, of the United States Code is 

constitutional, and does not exceed the bounds of the con¬ 
stitutional power of Congress to investigate in aid of its 
legislative jurisdiction; nor is it vague and indefinite; nor 
does it violate the First Amendment to the Constitution of 
the United States. Barsky v. United States, (1948) 83 
U. S. App. D. C. 127, cert. den. 334 U. S. 843; United States 
v. Josephson, (1947) 165 F. (2d) 82, cert. den. 333 U. S. 
838, rehear, den. 333 U. S. S5S; Eisler v. United States, 
(1948) 83 U. S. App. D. C. 315, 170 F. (2d) 273, cert. den. 
333 U. S. 838; Morford v. United States, (1950) 339 U. S. 

258, rehear. (1950) _U. S. App. D. C._, 184 F. (2d) 

S64, cert. den. (Nov. 6,1950) 71 S. Ct. 130; Trumbo v. United 
States, Lawson v. United States, (1949) 85 U. S. App. D. C. 

^ 167, 176 F. (2d) 49, cert. den. (1950) 339 U. S. 934. 

(2) Section 121 of the Legislative Re-Organization Act 
of 1946, sub-section (q) (2), and House Resolution 5 of the 
Slst Congress creating the House Committee on Un- 
American Activities, is constitutional. Barsky v. U. S.; 
U. S. v. Josephson; Eisler v. U. SMorford v. U. S.; Trum¬ 
bo v. U. S., and Lawson v. U. S., supra. 
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(3) The above indictment does charge an offense under 
the laws of the United States. It is a good example of a 
“plain, concise and definite written statement of the es¬ 
sential facts constituting the offense charged.” (F. R. C. P., 

Rule 7 (c).) It should enable the defendant to understand 
the nature of the accusation; it affords adequate notice of 
the offense with which defendant is charged; it gives de¬ 
fendant the information needed to prepare his defense, and 
makes it possible for him to plead a judgment in bar of 
another prosecution for the same offense, and is accordingly 
legally sufficient. U. S. v. Joseph son, supra. 

(4) In the absence of a showing of actual bias on the ^gg 
part of the members of the Grand Jury due to their em¬ 
ployment in the Government of the United States or the 
Government of the District of Columbia, the indictment is 

not void. United States v. Wood, (1936) 299 U. S. 123; 
Frazier v. United States, (1948) 335 IT. S. 497; Dennis v. 
United States, (1950) 339 U. S. 162. In a particular case 
Government employees serving as Grand or Petit Jurors 
might be barred for implied bias when circumstances are 
properly brought to the Court’s attention which convince 
the Court that Government employees would not be suit¬ 
able jurors. No such circumstances are present under the 
force of the present motion to dismiss, nor were any such 
circumstances indicated in defendant’s proffer of proof in 
support of the motion for a hearing on the qualifications 
of the Grand Jurors. 489 

(5) No showing having been made to require the Govern¬ 
ment to file a bill of particulars, that portion of the motion 
seeking the same will be denied. 

(6) The Court reserves for a further opinion on the 
force of the motion to dismiss as to whether the indictments 
charge one or a multiple series of contempts, and also upon 
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the question of whether a witness properly before a com¬ 
mittee of Congress who claims his immunity under the 
provisions of the Fifth Amendment to the Constitution can 
receive judicial punishment under indictment for contempt 
of Congress. 

It has been suggested that the Court take judicial notice 
of the proceedings before Congress. However, since the 
indictment is under attack by a motion to dismiss, the Court 
will not go outside the record at this time to judicially 
notice such matters. 

All other matters not heretofore expressly ruled upon or 
reserved for further consideration which have been raised 
in the several motions to dismiss are accordingly over¬ 
ruled. 

/s/ James R. Kirkland 

Judge. 

(James R. Kirkland) 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


United States of America 
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495 


Opinion 

The first sixteen above-named defendants were indicted 
by the Grand Jury of this Court for contempt of Congress 
(2 U. S. Code 192) for failure to answer questions before a 
duly created sub-committee of the Committee on Un- 
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American Activities of the House of Representatives, pur¬ 
suant to Section 121 of the Legislative Re-organization Act 
of 1946, sub-section (q) (2), and House Resolution 5 of the 
81st Congress; the last three above-named defendants were 
indicted by the Grand Jury of this Court for contempt of 
Congress for failure to answer questions before a duly 
created sub-committee of the Committee on Foreign Rela¬ 
tions of the United States Senate which was conducting 
hearings pursuant to Senate Resolution 231, 81st Congress, 
2nd Session. Title 2, Section 192, of the XTnited States 
Code provides: 

“Everv person who having been summoned as a wit- 
497 ness by the authority of either House of Congress, to 
give testimony or to produce papers upon any matter 
under inquiry before either House, or any committee 
of either House of Congress, willfully makes default, 
or who, having appeared, refuses to answer any ques¬ 
tion pertinent to the question under inquiry, shall be 
deemed guilty of a misdemeanor * * (Emphasis 
supplied.) 


498 


Defendants herein have filed motions to dismiss the in¬ 
dictments pursuant to Rule 12 of the Federal Rules of 
Criminal Procedure. 

Each indictment contains several counts ranging up to 
as high as 6 S counts in one case. Counsel for defendants 
urge that these indictments are duplicitous in that they 
charge one crime in several counts and also that they put 
the defendant in jeopardy of being convicted and punished 
more than once for the same act. The Government counsel 
argues that since the statute, 2 U. S. C. 192, supra, defines 
the crime as the refusal to answer “any question”, then each 
refusal to answer a different question would be a separate 
violation. 
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In Upshaw v. U. S., (1946) 157 F. (2d) 716, the Court set 
out the test for determining the identity of offenses as 
follows: 

“And the generally recognized test for determining 
whether the offenses charged in two or more indict¬ 
ments or in different counts of the same indictment are 
identical or separate is whether the same proof would 
sustain a conviction under both or whether each re¬ 
quires proof of one or more facts which is not required 
of the others. Blockburger v. U. S., 284 U. S. 299; 
Gilmore v. U. S., 124 F. (2d) 537.” Ibid, p. 717. 

As contended by the United States in this proceeding, if 500 
a witness refuses to answer any question he has violated 
the statute. Clearly it is necessary to prove a different fact 
to sustain the charge for each different question. Applying 
the above test to the indictments in these cases, the refusal 
to answer each question must be charged in a separate 
count since the same proof would not sustain a conviction 
under each count, and an indictment charging more than 
one offense in anv one count is as defective as an indictment 
charging a single offense in multiple counts. In several 
recent cases involving contempt, indictments setting forth 
the several questions which the defendants refused to an¬ 
swer were held valid. Alexander v. U. S., (1950) 181 F. 

(2d) 480; Doran v. U. S., (1950) 181 F. (2d) 489; Kasino- 
witz v. U. S., (1950) 181 F. (2d) 633; Trumbo v. U. S ., kqi 
( 1949) 85 U. S. App. D. C. 167. 

Counsel for defendants go a step further, however, and 
urge that a conviction on each count would allow the Court 
to incarcerate some of these defendants for the balance of 
their lives. Although the problem of the sentence after 
conviction is not before the Court at this time, it does ap¬ 
pear that a short discussion of this problem as collateral 
to the allegation of duplicity may be helpful. 
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Diligent effort on the part of counsel has produced a 
series of cases which are pertinent here. One of the earliest 
cases to consider this precise problem was Maocwell v. 
Rives , (1876) 11 Nevada 213. In this case the defendant 
was held in contempt of court for refusing to answer a 
number of questions. In considering the trial court’s action 
in imposing a separate penalty for each refusal the court 
said : 

“A penal statute must be strictly construed. Upon 
that principle at least, if not upon more liberal prin¬ 
ciples of construction, the mere refusal of a witness 
to testify on the same trial of the same issue cannot be 
deemed more than one contempt, no matter how many 
questions he may refuse to answer • • * The district 
judge erred in finding that each separate refusal to 
answer a question was a distinct contempt * * Ibid, 

p. 221. 

The Court there cited People ex rel., Tweed v. Liscomb, 
(1875) 60 N. Y. 559, in which opinion may be found a col¬ 
lection of English and early American cases which involved 
multiple penalties for a single act. 

Recently the United States District Court for the Dis¬ 
trict of Hawaii considered indictments identical in sub¬ 
stance to those before the Court now, and that court held 
in respect to the multiple count indictments as follows: 

“As to objections to the number of counts, the Court 
is of the opinion that the Government has the right to 
frame each refusal to answer in a separate count. Rule 
8 of the Federal Rules of Criminal Procedure gives that 
right. However, as the questions appear to be directed 
all to one subject of inquiry and the answers were 
simultaneous during the proceedings, and continuous 
acts, the indictments therefore charge only one al¬ 
leged offense. Kerr v. Squier , 151 F. (2d) 308 (Ninth 
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Circuit); Price v. U. S ., 150 F. (2d) 283-285 (Fifth 
Circuit); Upshaw v. U. S., 157 F. (2d) 716 (Tenth 
Circuit) strongly indicate that no matter how many 
refusals to answer may occur in an examination such 
as is alleged, the maximum sentence that could be im¬ 
posed pursuant to the statute involved, Section 192, 

Title 2, U. S. Code, would be punishment for not more 
than one refusal.” U. S. v. Ynkio Abe, Crim. No. 10,335 
(Nov. 17, 1950). 

Accordingly, the District Court of Hawaii refused to dis¬ 
miss the indictments on the ground of duplicity, and de¬ 
ferred ruling on the motion to dismiss until after a trial on 
the general issue. 

Two recent State cases, Fawick Airflex Co. v. U. E. R. & 

M. W. A., (1950) 92 N. E. (2d) 436 (Ohio) and People ex 
rel. Amarante v. McDonnell , (1950) 100 N. Y. S. (2d) 463, 
considered a charge of separate contempts for refusal to 
answer a series of questions. Both courts held that only 
one contempt was committed and the defendant could re¬ 
ceive only the maximum penalty for one contempt, after 
conviction. In the Fawick case, the court rationalized the 
problem as follows: 

“as heretofore noted in this opinion, the appellant was 
found guilty of three separate acts of contempt based 
upon his refusal to answer three separate questions. 

It appears to the members of this court that the ques- ^ 
tions were of such character that they should be 
treated as an inquiry into but one single subject. The 
first question asked the witness directly was whether he 
was a member of the Communist Party. When he re¬ 
fused to answer, other questions were then asked, 
which, if answered in the affirmative, would have estab¬ 
lished an inference that he was such a member. In 
fact, the entire inquiry was directed toward the estab- 
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lishment of but one fact. The witness’ refusal to an¬ 
swer the three questions under discussion constituted, 
in the opinion of the members of this court, but a single 
contempt, for the reason that they all had to do with 
the same subject matter.” j 

I 

The New York court considered the problem in the same 
light, saying: 

i 

“The question then presents itself as to whether or not 
by refusing to answer seven questions relating to the 
same subject matter the relator was guilty of seven 
separate and distinct contempts. If this question be 

509 answered in the negative, then the County Judge acted 
in excess of the jurisdiction conferred upon him in 
sentencing the relator to a term in excess of the maxi¬ 
mum provided by law for a criminal contempt. 

The court is of the opinion that the relator committed 
but one contempt. To hold otherwise would enable a 
prosecutor to ask an unlimited number of questions 
concerning the same subject matter or even to ask the 
same question in various forms, with the net result that 
a witness might be incarcerated for the balance of his 
life.” 

The New’ York statute on contempt is the Judiciary Law 
Section 750, wrhich reads: 

510 

“A court of record has power to punish for a criminal 
contempt a person guilty of either of the following 
acts, and no others: 

• • • 5. Contumacious and unlawful refusal to be ( 
sworn; or, after being sworn, to answer any legal and 
proper interrogatory.” (Emphasis supplied.) 
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Title 2, IT. S. Code 192, supra , uses the word “any” in the 
same sense as the New York statute, yet the indictment in 
the Amarante case was not held defective for duplicity. 

The court in these two cases obviously directed their con¬ 
cept of the singleness of the offense to the imposition of 
the penalty. 

In Trumbo v. U. S., supra, the indictment was in two 
counts consisting of two separate questions which defend¬ 
ant had refused to answer. The court, at page 169, said, 
referring to two defendants, Lawson and Trumbo: “Both 
trials resulted in convictions and the imposition of the 
maximum sentence allowed by 2 U. S. C. 192 of one year 
and $1,000 fine”. The court without discussing the problem 
obviously approved conviction under the two count indict¬ 
ment and also imposed a sentence of the maximum penalty 
for a single contempt. That decision is binding upon this 
Court, and it is also well supported as pointed out by the 
foregoing discussion. 

The counts involved in the several indictments under con¬ 
sideration consist of questions which apparently on their 
face were directed to one single line of inquiry which was 
the specific phase of inquiry then being considered by the 
Committee. As noted previously, each question requires 
proof of a different fact; therefore, the questions must be 
set out in different counts. This being so, the indictments 
are not duplicitous. Proof which would sustain any single 
count will sustain a conviction for contempt as charged. 513 
The question of double jeopardy will arise only if a de¬ 
fendant is sentenced on more than one count. Since only 
one contempt is charged in each indictment, the rationale 
of the decisions discussed above would seem to limit the 
sentence to a maximum penalty for one contempt. The ob¬ 
jection is academic and premature at this stage, however, 
but may be raised if a sentence for more than one refusal 
is imposed. 
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Counsel have also argued that the claim of protection 
against self-incrimination embodied in the Fifth Amend¬ 
ment entitles a witness before a Congressional committee 
to an immunity which will support a dismissal of an in¬ 
dictment charging violation of 2 U. S. C. 192 prior to a 
trial of the general issue. This contention raises a pro¬ 
cedural question, the solution to which requires a consid¬ 
eration of the preliminary facts, which must be established 
as a matter of law to support the granting of such a mo¬ 
tion. 

The necessity for the right of a legislature to conduct 
inquiries as an aid to the legislative process is more critical 
525 now’ than at any time in the history of the world. The 
complexities of our present economy, the attempts of mod¬ 
ern statesmen to achieve international unity and the recur¬ 
rence of the concept of a balance of power throughout the 
world render any single group of men incompetent to deal 
with the legislative process without the aid of detailed 
inquiries into the fields of prospective legislative control. 
Such responsibility as falls on the members of our legis¬ 
latures, demands the authority to compel disclosures of 
pertinent information relative to the requirements of the 
law’ making process. 

In the formation of the Constitution of the United States, 
the citizens of the several states were anxious that their 
individual liberties, so recently gained by the American 
Revolution and which they had protested to the imperial 
516 heads of England, should not be lost in the untried Fed¬ 
eral Government which the Constitution established. Ac¬ 
cordingly, the first ten amendments were voted at the out¬ 
set of the ratification of the Constitution, and they apply 
strictly to the Federal Government. The Fifth Amend¬ 
ment declares: 

“No person shall be held to answer for a capital or 
otherwise infamous crime, unless on a presentment or 
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indictment of a grand jury, except in cases arising 
in the land or naval forces, or in the militia when in 
actual service, in time of war or public danger; nor 
shall any person be subject for the same offense to be 
twice put in jeopardy of life or limb; nor shall he com¬ 
pelled, in any criminal case, to he a witness against 
himself, nor be deprived of life, liberty or property, 
without the due process of law, nor shall private prop¬ 
erty be taken for public use without just compensation.” 
(Emphasis supplied.) 

In the early stages of the development of the common law, 
a defendant in a criminal case was not permitted to testify 
nor be represented in court by counsel. When one further 018 
considers that the grand jurors were persons who had actual 
knowledge of commission of crimes in their locality and 
were assembled in advance of the king’s justices, then 
moving in circuits, one can understand the reluctance of 
the American colonists to permit the Federal Government 
to compel a defendant in a criminal case to give testimony 
against himself. It was anciently established that no per¬ 
son should be compelled to give testimony against himself. 

This came about as orderly progression of the growth of 
criminal procedure as a part of the common law. However, 
it appears to be of a more recent origin than the next point 
to be discussed insofar as the ratification of the Constitu¬ 
tion was concerned. 

Growing up with the development in the criminal law, 519 
but ancient by many years, was the proposition that there 
was an inherent right in Government to subpoena and in¬ 
quire of citizens concerning activities for which legislation 
was necessary. This information was then, as it is now, 
vital to the legislative process. The earliest instances of 
punishment visited by the House of Commons upon con¬ 
tumacious and prevaricating witnesses summoned before 
Parliamentary inquiries related to disputed elections. The 
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earliest recorded instance appears in the year 1586. Later, 
in 1604, in Sir Francis Godwin’s case, where Parliament was 
inquiring into election irregularities, it was stated: “Power 
given in that Case to send for an Officer, and to view and 
search any Record or other thing of that kind, which may 
help their Knowledge or Memory in this particular Serv¬ 
ice”. On June 4,1621, Randolph Davenport was imprisoned 
for misinforming a committee before whom he was called 
as a witness. There was a Parliamentary investigation in 
1688 into the conduct of the war in Ireland. There also 
appears to have been legislative power as early as 1789 
in the American colonies, and it was well entrenched when 
the Constitution was ratified. Undoubtedly, the framers 
had its ancient origin in mind as it laid the framework of 
the American Federal Government. 

These two streams of social control flowed parallel to 
each other in their development through the centuries. This 
development has been the subject of careful study by many 
scholars, and is thoroughly discussed in Landis, Constitu¬ 
tional Limitations on the Congressional Power of Inves¬ 
tigation, 40 Harvard Law Review 153 (1926). It is now 
well established that Congress has the power to compel 
pertinent disclosures. McGrain v. Daugherty, (1927) 273 
U. S. 135: also that a Congressional inquiry may be as broad 
as the legislative purpose requires Townsend v. United 
States, (1938) 95 F. (2d) 352; and that a legislative pur¬ 
pose will be presumed in authorizing a Congressional in- 
522 vestigation. In re Chapman, (1897) 166 U. S. 661. The 
pertinency of the evidence is not determined by its proba¬ 
tive value, and like the question of relevancy in a trial, it 
is a question of law; but the witness may be punished if 
he mistakes the law, since the issue of good faith is not 
involved. Sinclair v. U. S. (1929), 279 U. S. 263. The wit¬ 
ness of course must be properly before the committee either 
by reason of service of process or by voluntary appearance. 
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The procedure before the committee is informal, but prece¬ 
dent has fully established the practice of informing a wit¬ 
ness of his rights of immunity at the hearing. A claim of 
immunity under the Fifth Amendment is personal to the 
witness. Brown v. Walker, (1896) 161 U. S. 591. 

If there has been any doubt that the Fifth Amendment 
applies to testimony before Congressional committees, it 
has been dispelled by many decisions, and in fact, was rec¬ 
ognized by Congress itself in 1857 when it enacted an im¬ 
munity statute, 11 Stat. 155, from which R. S. 859, codified 
in 18 U. S. C. 3486, stems. It provides: 

“No testimony given by a witness before either House, 
or before any committee of either House, or before 524 
any joint committee established by a joint or concur¬ 
rent resolution of the two Houses of Congress, shall 
be used as evidence in any criminal proceeding against 
him in any court, except in a prosecution for perjury 
committed in giving such testimony. But an official 
paper or record produced by him is not within the 
said privilege.” (Emphasis supplied.) 

The avowed purpose of that Act was to “enforce the at¬ 
tendance of witnesses * * * and to compel them to discover 
testimony”. Congress thus sought to compel testimony 
which might be protected by the Fifth Amendment by 
granting the immunity of R. S. 859. To this day that sec¬ 
tion remains virtually as enacted as 18 IJ. S. C. 3486, un¬ 
tested by Court decision although relegated to a doubtful 
status by U. S. v. Bryan, (1950) 339 IT. S. 323. In that 
case the court considered 859 by analogy to R. S. 860, a 
statute identical in all material respects with R. S. 859, 
and which was considered in Counselman v. Hitchcock, 
(1892) 142 U. S. 547. The court in this latter case held 
that R. S. 860 was not an adequate substitute for the pro¬ 
tection of the Fifth Amendment regarding self-incrimina¬ 
tion. In U. S. v. Bryan, supra, Mr. Chief Justice Vinson, 
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speaking for the majority of the Court, went beyond the 
issues involved to indicate that R. S. 859 is no more of a 
substitute than was R. S. 860. The Congress repealed 
R. S. 860 in 1910. 

On the other hand, immunity statutes have been enacted 
in regard to administrative hearings which do afford an 
adequate substitute for the Fifth Amendment. In U. S. 
v. Eisele, (1943) 52 F. Supp. 105, decided by Judge Pine 
of this District Court, a prosecution was barred because 
of testimony given under the immunity of 15 IT. S. C. 77v. 
(c). Similarly, in Smith v. U. S., (1949) 337 U. S. 137, a 
prosecution was barred by the immunity of 49 U. S. C. 46. 

£27 The two immunity statutes cited above contain the words 
“no person shall be prosecuted for or on account of any 
transaction, matter or thing, concerning which he may tes¬ 
tify”. This remission of responsibility for criminal acts 
met the absolute test of the constitutional provision against 
self-incrimination as early as Brown v. Walker, supra, and 
as recently as Smith v. U. S., supra. This type of immu¬ 
nity statute is clearly broader than the phrase “no testimony 
given by a witness” which is used in R. S. 859. There is 
no doubt that Congress can elicit self-incriminating testi¬ 
mony from a witness provided the witness is offered, in 
exchange, an immunity from prosecution which is as broad 
as the Fifth Amendment. 

An exhaustive review of cases which require the immunity 
statute to be as broad as the protection of the Fifth Amend- 

528 ment is contained in 118 A. L. R. 605. It should also be 
noted that the Fifth Amendment does not give immunity* 
against a State prosecution, as it does against a Federal 
prosecution. U. S. v. Murdock, (1931) 284 IT. S. 141. 

Questions which do not, on their face, require incrimi¬ 
nating answers necessitate placing the burden of proof on 
the witness to show he had substantial reason to believe 
they demand answers tending to incriminate him. Counsel- 
man v. Hitchcock, supra; U. S. v. Rosen, (1949) 174 F. (2d) 


:177 


Opinion on Motion to Dismiss Indictment . 529 


187, cert. den. 338 XT. S. 851. Several recent cases have 

identified specific types of questions as per se calling for 

incriminating answers. Alexander v. U. S., supra; Kasino- 

witz v. U. S., supra; Blau v. U. S 19 Law Week 4062 (Dec. 

11, 1950). The Alexander case points out that a question 

such as “Do vou know John Doe?” while not necessarilv 
• « 

calling for an incriminating answer, will be held as incrim¬ 
inatory in character upon a showing that any connection 
with John Doe will subject the witness to a criminal charge 
of any sort. In addition, the Court is required to take 
the question in its setting, including other questions asked 
of the witness. U. S. v. Weisman, (1940) 111 F. (2d) 260. 

The witness must specifically claim his privilege under the ggQ 
Fifth Amendment, not merely decline to answer the ques¬ 
tion. Arbitrary or fanciful claims of privilege, however, 
will not be sustained. 

It is clear by now that numerous aspects of the proceed¬ 
ings must be proved to the Court to allow the Court to 
intelligently decide the issues which may well resolve them¬ 
selves into questions of law. For example, the use of news¬ 
paper clippings has been sanctioned as admissible to show 
a reasonable apprehension of incrimination ( Alexander v. 

U. Ssupra; U. S . v. Weisman, supra), yet this type of 
evidence must be received with caution. It will certainly 
not be noticed judicially but must be introduced subject 
to objections as to relevancy, authenticity and the usual 
objections to documentary evidence. On a pre-trial motion 
to dismiss, similar to the motions presented in the cases 531 
under consideration here, Judge Caffev of the United 
States District Court for the Southern District of New York 
ruled that the procedure in the resolution directing the cer¬ 
tification of a case under 2 U. S. C. 192 to the United States 
Attorney wrould not be considered on a motion to dismiss, 
but would be reserved as a matter of defense at the trial. 

His opinion is reported in U. S. v. Josephson, (1947) 74 
F. Supp. 958, affirmed, in an opinion which did not discuss 
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this point, 165 F. (2d) 82, cert. den. 333 XT. S. S38. It should 
also be noted that the U. S. District Court for the District 
of Hawaii in the case of Z7- S. v. Yukio Abe, Crim. No. 10,335 
(Nov. 17, 1950), took cognizance of these problems in de¬ 
ferring a ruling on a motion to dismiss identical to those 
presented here until the trial of the general issue. Nothing 
but confusion would result from trying these cases in a 
piecemeal manner. These several motions to dismiss may 
undoubtedly be raised with propriety during the course of 
the trial wiien there is sufficient evidence before the Court 
to show the incriminating characteristics of the answers 
as well as the proper claim of immunity. However, the 
Court is not in a position to resolve the issues as a question 
of law at the present stage of the proceedings, and the 
several motions to dismiss are accordingly overruled. 

/s/ James R. Kirkland 
Judge 

James R. Kirkland 


January 31,1951 
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Stipulation. 

UNITED STATES DISTRICT COURT, 

For the District of Columbia. 


United States of America 
v. 

Philip Bart 


Criminal No. 
1746—50 


It is hereby stipulated by the parties, through their 
counsel, as follows: 536 

1. Pursuant to Section 121 of the Legislative Reorganiza¬ 
tion Act of 1946, 60 Stat. 82S, and House Resolution 5 of the 
Eighty-First Congress, the House of Representatives 
created the Committee on Un-American Activities, herein¬ 
after called the Committee. 

2. On June 21,1950, the members of the Committee were 
the following Representatives: John S. Wood (chairman), 
Francis E. Walter, Burr P. Harrison, John McSweeney, 
Morgan M. Moulder, Richard M. Nixon, Francis Case and 
Harold H. Velde. 

3. On June 21st, 1950, the defendant, Philip Bart, ap- egj 
peared before the Committee at the Committee’s chambers 

in Washington, D. C. pursuant to a subpoena duly served 
upon him, and then and there did testify before the said 
Committee. 

4. That the transcript of the testimony, as taken by 
Althea Arceneaux, Official Reporter, of such hearing on 
June 21st, 1950, represents a true and accurate record of 
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the proceedings before the Committee on that date, includ¬ 
ing the testimony of the defendant, Philip Bart. 

5. That House report No. 2489 as it appears on pages 
12457, 1245S,12459, 12460, 12461 and 12487 of the Congres¬ 
sional Record of the Eighty-First Congress, second session 
(Volume 16, August 10-11, 1950) is an accurate copy of the 
report of the Committee citing the defendant, Philip Bart, 
for contempt. 

6. That on August 12th, 1950, the Speaker of the House 
of Representatives made certification to the United States 
Attorney of a contempt citation against the defendant, 

od9 ph^ip p ar t (Congressional Record, Eighty-First Congress, 
second session, page 12645, August 14,1950). This was the 
only proceeding in which the defendant has been cited for 
contempt. 

7. That the Daily Digest of the Congressional Record for 
the Eighty-first Congress, second session (page D461, June 
21,1950) is the summary referring to the hearings at which 
the defendant Philip Bart, testified on June 21st, 1950. 

8. That the Congressional Record for June 1,1950, page 
8037, contains a true transcript of the comments on the floor 
of the House of Representatives concerning the New York 
Daily Worker and the representation of its employees in 

540 the press gallery. 

9. That Volume 1 of the hearings of the Committee on 
Un-American Activities, published by the United States 
Government Printing Office in 1938, on pages 622, 623 con¬ 
tains a reference to William W r einer and Ephraim Schwartz- 
man concerning whom the defendant was questioned at his 
hearing. 
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Stipulation. 541 


10. That the index to the hearings of the Committee on 
Un-American Activities for Volumes 1-14, published by the 
United States Government Printing Office in 1942, reports 
reference to William Weiner on pages 150, 311f, 580, 622, 

3086, 4281f, 4304, 4387, 5424f, 4747ff, 4851ff, 4824, 4831ff, 

4859, 4890, 4896, 4899, 4901, 4908, 4930, 5770, 5787, 5830, 

5993, 6598f, 7014f, 7356, 7391, 7461, 7479, 7493f, 7496, 7622, 
of the record of the hearings. 

11. That the index to the hearings of the Committee on 
Un-American Activities for Volumes 1-14, published by the 
United States Government Printing Office in 1942, reports 
references to persons by the name of Childs on various por- 
tions of the record, as indicated on pages 43 and 44 of said 
index. 

12. That the Appendix—Part 1, of the Report of the 
Special Committee on Un-American Activities, House of 
Representatives, Seventy-sixth Congress, on H. Res. 282, 
reports references to the Daily Worker and excerpts there¬ 
from as set forth in the List of Exhibits of said Appendix. 

13. This stipulation is agreed upon solely for the pur¬ 
poses of the trial herein. Both parties reserve their rights 
to object to the admission of any evidence, whether or not 
it be a subject of this stipulation, on the grounds of irrel¬ 
evancy or immateriality, and also to object to any evidence 

not a subject of this stipulation on grounds of incompetency. 543 

Dated: April 30,1951. 


/s/ James T. Wright 
Attorney for Defendant 


Attorney for Defendant 
/s/ Charles B. Murray 
Assistant United States Attorney 
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544 Verdict. 

UNITED STATES DISTRICT COURT, 

For the District of Columbia. 

Criminal No. 
1746—50 

Charge 
/ Violation 

Philip Bart l Sec. 192 T. 2 

Defendant | U. S. Code 
I (32 counts) 

On this 3rd day of May, 1951, came the attorney of the 
United States; the defendant in proper person and by his 

545 attorneys, James T. Wright and Abraham Unger, Esqs; 
whereupon the defendant waives trial by jury and the at¬ 
torney of the United States consenting thereto, and with 
the approval of the Court, the trial proceeds. 

It is adjudged by the Court that the defendant is guilty 
as charged in Counts one, two, three, four, five, six, seven 
and eight. 

The defendant is permitted to remain on bond pending 
sentence and the case is referred to the Probation officer of 
the Court. 

By direction of 

Burnita Shelton Matthews 
Presiding Judge 
Criminal Court #3 

646 Habky M. Hull, Clerk 

By Irene B. Burroughs 
Deputy Clerk 

Present: 

United States Attorney 

By Charles Murray 
Assistant United States Attorney 

F J Attig 
Official Reporter 
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547 

Sentence. 

DISTRICT COURT OF THE UNITED STATES 

for the 
District of 
Division 


United States of America 

v. 

Philip Bart 


No. 1746-50 


On this 1st day of June, 1951 came the attorney for the 548 
government and the defendant appeared in person and 1 
by his counsel, Jas. T. Wright, Esq. 

It Is Adjudged that the defendant has been convicted 
upon his plea of 2 not guilty of the offense of Violation Sec. 

192 Title 2, U. S. Code as charged 3 and the court having 
asked the defendant whether he has anything to say why 
judgment should not be pronounced, and no sufficient cause 
to the contrary being shown or appearing to the Court, 

1 Insert “by counsel” or “without counsel; the court advised the 
defendant of his right to counsel and asked him whether he desired 
to have counsel appointed by the court, and the defendant thereupon 
stated that he waived the right to the assistance of counsel.” 2 Insert 
(1) “guilty,” (2) “not guilty, and a verdict of guilty,” (3) “not 
guilty, and a finding of guilty,” or (4) “nolo contendre,” as the 549 
case may be. 3 Insert “in count(s) number ” if required. 

••Enter (1) sentence or sentences, specifying counts if any; (2) 
whether sentences are to run concurrently or consecutively and, if 
consecutively, when each term is to begin with reference to termina¬ 
tion of preceding term or to any other outstanding or unserved sen¬ 
tence; (3) whether defendant is to be further imprisoned until pay¬ 
ment of the fine or fine and costs, or until he is otherwise discharged 
as provided by law. 5 Enter any order with respect to suspension 
and probation. 6 For use of Court washing to recommend a particular 
institution. 
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550 Sentence. 


It Is Adjudged that the defendant is guilty as charged 
and convicted. 

It Is Adjudged that the defendant is hereby committed 
to the custody of the Attorney General or his authorized 
representative for imprisonment for a period of* Three 
(3) months and pay a fine of $500.00. 

It Is Adjudged that 5 

It Is Ordered that the Clerk deliver a certified copy of 
this judgment and commitment to the United States Mar¬ 
shal or other qualified officer and that the copy serve as the 
551 commitment of the defendant. 

/s/ Burnita Shelton Matthews 
United States District Judge. 

The Court recommends commitment to: 6 

( Signed )_ (By) - 

Clerk Deputy Clerk. 


552 
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Notice of Appeal. 

UNITED STATES DISTRICT COURT"; 
Foe the District of Columbia 


Criminal 
No. 1746-50 


Name and address of appellant 
Philip Bart 7554 

263 Atkins St. 

Brooklyn, N. Y. 

Name and address of appellant’s attorney 
James T. Wright 
2003—12th St. N. W. 

Washington, D. C. 

Offense Violation of Sec. 192 Title 2, U. S. Code 
Concise statement of judgment or order, giving date, and 
any sentence Three months imprisonment and pay a 
fine of $500.00. 

Name of institution where now confined, if not on bail 
District Jail 

I, the above-named appellant, hereby appeal to the United 
States Court of Appeals for the District of Columbia Cir¬ 
cuit from the above-stated judgment. 

Date 6/1/51 ' ' Philip Baet 

Appellant 

. James T. Weight 
Attorney for Appellant 
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556 

Order Extending Time to File Record on Appeal. 

UNITED STATES COURT OF APPEALS 

For the District of Columbia Circuit 

No. 11,045 April Term, 1951 

Criminal No. 1746-50 


Philip Bart, 


Appellant, 


vs. 


557 


United States of America, 

Appellee. 


Order 

On consideration of the appellant’s motion for an exten¬ 
sion of time to and including August 15, 1951, within which 
to file the record on appeal herein, it is 

Ordered by the Court that the motion be, and it is hereby, 
granted. 

Dated: July 11, 1951 

Per Curiam. 

United States Court of Appeals 
For the 

District of Columbia Circuit 
Joseph W. Stewart, 

Clerk 

A true Copy, 

Test: Joseph W. Stewart 
Clerk of the United States Court of Appeals 
for the District of Columbia Circuit 


Designation of Contents of Record. 


IN THE 


UNITED STATES DISTRICT COURT 


Foe the District of Columbia 



Criminal 
Action No. 
1746-50 


Designation of Record on Appeal 

Notice of appeal having been filed and given by the de¬ 
fendant in the above-named case, the following is designated 
to be included in the record on appeal to be filed with the 
Clerk of United States Court of Appeals for the District 
of Columbia: 

1. The Indictment 

2. The Arraignment and Plea 

3. Motion for Bill of Particulars 

4. Motion to Dismiss the Indictment 

5. Affidavit of David Scribner, December 19, 1950. 
(United States v. Emspak.) 

6 . Supplemental Affidavit in Support of Motion to Dis¬ 
miss the Indictment on Illegality of Grand Jury and At¬ 
tached Exhibits. (United States v. Emspak.) 

7. Excerpts from Transcript of Testimony dated Janu¬ 
ary 19,1951, pp. 235-238, United States v. Emspak. 
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562 


Designation of Contents of Record. 


8 . Order and Opinion on Motion to Dismiss Indictment 

9. Stipulation Dated April 3, 1951. 

10. Government Exhibit No. 1. 

11 . The Verdict 

12. The Sentence 

13. The Reporter’s Entire Transcript of Testimony 

14. This Designation 


/s/ James T. Wright 
Attorney for Defendant 
563 2003-12th Street N. W. 

Service Accepted: 

/s/ Charles B. Murray 
Assistant United States Attorney 


564 




189 


Clerk’s Certificate. 


565 


UNITED STATES DISTRICT COURT 

For the District of Columbia 

United States of America 
District of Columbia 

I, Harry M. Hull, Clerk of the United States District 
Court for the District of Columbia, do hereby certify the 
foregoing pages numbered 1 to 149, inclusive, to be the 
Certified Record Of Official Reporter as filed July 2, 1951, 
in the case of United States of America v. Philip Bart, 
Criminal No. 1746-50; and the foregoing pages numbered 566 
150 to 206, inclusive, to be a true and correct transcript of 
the record, as the same remains upon file and of record 
in said Court, according to the designation filed by counsel 
in said case, except the following: 

Item 7 of the Designation, Excerpts from Transcript of 
Testimony dated January 19, 1951, pp. 235-238, United 
States v. Emspak, is not included in this transcript for 
the reason same is not found on file. 

In testimony whereof, I hereunto subscribe 
my name and affix the seal of said Court, 
[Seal] at the City of Washington in said Dis¬ 

trict, this 15th day of August, 1951. 

Harry M. Hull ^ 
Clerk. 
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Mniteii States (Enurt nf Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 
Appeals No. 11,045 
PHILIP BART, 

Appellant, 

v. 

UNITED STATES OF AMERICA, 

Appellee. 

BRIEF FOR APPELLANT 

Appeal from the United States District Court 
for the District of Columbia Circuit 


United dtctcs Court of Appeals 

For ti:t) 

Qistnnf f, Ct^xikEs T. Wright, 

q p 7 2003—12th Street, N. W., 
Washington 9, D. C., 
j, k-j- Counsel for Appellant, 

CLERK 






Statement of Questions Presented 

1. Whether the record establishes beyond a reasonable 
doubt that the appellant refused to answer questions put to 
him by the sub-committee of the House Committee on Un- 
American Activities. 

2. Whether a witness before a Congressional Committee 
may be held for contempt for an alleged refusal to answer 
questions when he was not specifically directed to answer 
such questions. 

3. Whether the record establishes beyond a reasonable 
doubt that the appellant waived his privilege against self¬ 
incrimination when he answered some questions and re¬ 
fused to answer others, where the government concedes 
further possible incrimination. 

4. Whether the lower court erred in refusing to dismiss 
the indictment where of the twenty of the members of the 
indicting grand jury, ten were government employees, and 
in addition, two were wives of government employees in 
face of the appellant’s request for a hearing to determine 
the validity of such grand jury, and the appellant’s offer 
of proof showing the existence of a climate of opinion 
among government employees that jeopardize their tenure 
or possible investigation by failing to indict appellant at 
the government’s request. 
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IN THE 


llmteii States Cdnurt of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 
Appeals No. 11,045 


Philip Bart, 

Appellant, 

v. 

United States of America, 

Appellee. 


BRIEF FOR APPELLANT 


Jurisdictional Statement 

This is an appeal from a judgment of conviction under 
an indictment charging a violation of 2 U. S. C. 192. The 
judgment was entered on June 1, 1951. The notice of ap¬ 
peal "was filed on June 1, 1951. Jurisdiction of this court 
is conferred by Section 17-101, D. C. Code and 28 U. S. C. 
Section 1291.(^0, A • \ ^? 


Statement of the Case 


The appellant, Philip Bart, was the general manager of 
Freedom of the Press Co., Inc. On June 21, 1950, he ap¬ 
peared before the House of Representatives Committee on 
Un-American Activities, hereinafter called Committee: the 
Committee members on that date included; John S. Wood, 
Chairman, Francis E. Walter, Burr P. Harrison, John 
McSweenev, Morgan M. Moulder, Richard Nixon, Francis 
Case, and Harold Velde.^ 
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During the course of the hearings the appellant was 
asked approximately one hundred questions which dealt 
with his alleged Communist activities, background and 
associates. (.ti* ft * $ 

Of these questions, some thirty-two, the government 
charges in the indictment containing 32 counts, the appel¬ 
lant wilfully refused to answer. In answer to these ques¬ 
tions, the appellant insists that he answered the questions 
or claimed his privilege against self-incrimination as wdll 
hereinafter more clearly appear^, ft - / ® % ~~ "O 

The appellant together with 15 others was indicted for 
a violation of Sec. 192 of Title 2, U. S. C., by a grand jury 
impanelled on October 3, 1950. 1 

On December 17, 1950, the appellant in conjunction with 
the other defendants aforementioned filed a motion to dis¬ 
miss the indictment and among contentions argued that 
the indictment violated the privilege against self-incrimina- 
tion contained in the Fifth Amendment, and that the in¬ 
dictment was void on the ground that there were less than 
twelve members of the Grand Jury which voted for the 
indictment and were biased. The motion was accompanied 
by a series of affidavits which applied to all these cases in 
so far as preliminary motions were concerned. ft. 17 * I 

The United States District Court on January 19, 1951 
granted the government’s motion to strike the affidavits and 
exhibits upon the ground that they were not appropriate to 
be considered in connection with pretrial motions. It also 
appears that the Court on its own motion struck as legally 
incompetent the appellant’s supplementary affidavit on the r 
qualification of the grand jurors. ^The appellant made anjj J 
offer of proof of actual bias on the part of the grand 

1 Julius Emspak, Thomas J. Fitzpatrick. Thomas Quinn, James J. 
Matles, Frank Panzino, Talmadge Raley, Pasquale L. Z. Branca, 
Clarence Hiskey, Esther Tice. Frank Hashmall, Louise Berman, 
Steve Nelson, Giovanni Lomanitz, Marcel Scherer, David J. Bohm. 

In addition Earl Russell Browder was indicted at about the same 
time for failure to answer questions before a subcommittee on For¬ 
eign Relations of the United States Senate. 


1 
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jurors in support of the allegations thereof. This offer 
was denied by the court on January 26, 1951. On January 
31, 1951 the court ruled that under the cases the sentence 
must be limited to a “maximum penalty for one contempt. ** 
On May 3, 1951 the appellant was tried by the court 
without a jury as stipulated and approved by the court, 
before Judge Burnita S. Matthews. ^Although the indict-/ ^ f), 
ment contained 32 counts, the government at the conclusion 1, 
of its case, abandoned 24 counts thereof and the court found 
the appellant guilty as charged upon the first 8 coun ts and^ f J. 
thereafter on June 1, 1951 was sentenced to imprisonment 
for 3 months and a fine of $500 and the appellant committed. 
Thereafter, on the same day a notice of appeal was filed 
and on June 3, 1951 this court granted bail pending appeal 
in the amount of $2,000.(0* A ♦ I 8 X *** I 8 5^ 
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m) 


Summary of Argument and Statement of Points 

I 


It is patently clear from the record of the congressional 
hearing that the whole inquiry is indicated by the questions 
contained therein and also as the indictment were directed 
to the sole question of whether this appellant was a Com¬ 
munist and his alleged Communistic activities. Of)-2*-2.3 

This is a criminal case and under all the decided cases, 
too elementary for comment or elaboration here, the gov¬ 
ernment must establish the appellant’s guilt beyond a rea¬ 
sonable doubt. Upon the whole record here, it is submitted 
that in this respect the government failed to carry that 
burden and that the honorable court below erred in so 
finding.^ — 3^3 

Moreover, upon the basis of the nature of the inquiry 
before the Committee there appears no doubt that the 
privilege against self-incrimination applied to this case 
and that the appellant asserted it and no question arises 
under the circumstances of this case as to the reasonable- 











4 


ness of the appellant's apprehension of fear of prosecution 
under the Smith Act, passport fraud, or internal revenue 
laws. The record here, furthermore, affirmatively discloses 
that the appellant did in fact technically answer the ques¬ 
tions put to him, whether or not the Committee was satisfied 
with those answers certainly is not wholly material to the 
government’s burden to establish its case beyond a rea- 
sonable doubt, / iln such a case, the defendant is entitled 
J to the benefit of that burden quite aside from alleged un- | 
cooperative attitude of the appellant if that be the case.LVtA; 

II I 

It is submitted that it is the direction to answer which if 
ignored forms the basis of the contempt. The record in this 
case fails to disclose any direction to answer or any refusal 
to answer upon that direction. ^ While it is conceded thnif j 
such instances of contempt have arisen in connection witbr 
other proceedings such as witnesses before a grand jury 2 
or in a judicial proceeding, the analogy is clearly applicable 
and the legal requirement should be imposed upon investi¬ 
gating committees since the same dangers of oppression and 
destruction of civil liberties are inherently present. In fact, 
viewed against the background of political and international 
conditions such dangers are manifestly enlarged and are 
real. This is not fanciful for indeed, the District 
Court in U. S. v. Browder , Criminal No. 17S4-50, recognized 
its validity in its judgment of acquittal because of the lack 
of direction to answer by the Congressional Committee 
before which he appeared, and it is to be emphasized that 
the precise situation obtains in the instant case. 

Under all the decided cases in this connection, it is clear 
that the witness must assert his privilege and may under 
certain circumstances w’aive his privilege if he so desires. 

The w'aiver must be as clear and convincing as his claim or 


2 See Rogers v. U. S., 340 U. S. 367. 
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assertion of his privilege and it must be viewed in connec¬ 
tion with all the facts and circumstances of the particular 
case. In fact, it can only be determined from the entire 
context of inquiry. ft . $ 

In this respect, the instant case is clearly distinguishable 
from Rogers v. JJ. S., 340 U. S. 367. Moreover, the govern¬ 
ment conceded further possible incrimination from answer 
subsequent to an alleged waiver in one instance. The 
position of the government is, therefore, untenable and 
wholly without merit that the appellant waived his claim 
to the privilege when it, concedes the reality of the appel¬ 
lant’s apprehension of fear of possible incrimination and 
possible prosecution from further answer to questions con¬ 
nected with his alleged waiver. It is strongly emphasized 
that this court impose the proper obligation upon the 
government in carrying its burden of proof to establish 
guilt beyond a reasonable doubt, and not acquiesce in or 
indulge in the speculation of guilt because of the unpopu¬ 
larity of the appellant’s political activities and beliefs. 

m 

It is conceded that 10 members of the indicting Grand j 

Jury were government employees and 2 members were the 
wives of crovernment emDlovees. * Notwithstanding Mii-i- m-m 
same, the Court below denied the appellant’s request for a 
hearing on the question of actual bias on the part of such 
grand jurors as was his legal right under the Supreme 
Court’s ruling in Dennis v. U. S., 339 U. S. 162. This, it is 
contended constitutes reversible error, as well as its refusal 
to dismiss the indictment upon that ground especially in 
the light of the prima facie showing of a “miasma of fear” 
out of which the indictment arose.£ d. ft , 131 - /5^ 
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ARGUMENT 

POINT ONE 

The record fails to establish the appellant’s gnilt 
beyond a reasonable doubt. 

It has been heretofore pointed out that this is a criminal 
case and as such the government must affirmatively estab¬ 
lish the appellant’s guilt beyond a reasonable doubt. 

Upon the whole record in this case, it is clear that the 
appellant answered the questions propounded to him and 
that the entire hearing was dominated by frequent clashes 
and colloquies between members of the Committee and 
counsel representing the appellant before the Committee. 
This is especially true with respect to counts one through 
six, contained in the indictment and in this connection not 
a single question in fact was refused to be answered in 
the technical legal sense. It is submitted that the factual 
situation must clearly provide an ascertainable standard 
of guilt and this is controlled by the same legal require¬ 
ments which obtain in any criminal proceeding^). & • 9 

POINT TWO 

The appellant cannot be lawfully held to have refused 
to answer where the record fails to disclose any specific 
direction or order to answer. 

Assuming as we do, that the appellant had no right to 
refuse to answer, although as urged in point one supra, 
the appellant did in fact technically answer the first six 
questions contained in the indictment, the record does not 
disclose that the appellant was directed to answer by the 
T A Committee. ^ In each instance as aforementioned, when a 
U colloquy developed between the Committee and the counsel 
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for the appellant after a question was put, the Committee 
failed to specifically direct the appellant to answer further. 
There was no way, therefore, for the appellant to determine 
that in so far as the Committee was concerned that it 
considered his responses or the colloquies of counsel a 
refusal to answer. It follows that as a matter of common 
sense as well as law, it would be the disobedience of such 
direction or instruction could only be the basis for a pun¬ 
ishable contempt. There are no reported cases of punish¬ 
ment of witnesses where there had been no direction to an¬ 
swer after there appeared to be some reluctance or recalci¬ 
trance upon the part of the witness. In fact, the whole his¬ 
tory of the reported cases involving the privilege indicates 
this from the very inception commencing wdth the Aaron 
Burr case. In that case, Chief Justice Marshall rejected 
the witness’s right to refuse to answer and directed him 
to answer some of the questions. U. S. v. Aaron Burr, 25 
Fed. cases No. 14,692e. From that time on the same pro¬ 
cedure has been universally followed. 

It is contended that if this Court approves the rejection 
of this procedure by legislative fiat, it not only abdicates 
its judicial function to a non-judicial body, but condones 
a subtraction of the rights and protection guaranteed by 
the Fifth Amendment. 

This doctrine is amply supported by U. S. v. Eisele, 52 
F. Supp. 105, and Graham v. U. S ., 99 Fed. (2nd) 746, where 
in both instances involving the same basic issue, the Courts 
required that the witness be specifically directed to answer 
after rejecting his claim of privilege in certain instances. 
This, it appears clear is not only the universally accepted 
principle of law, but is founded upon common sense logic. 
How else could an ascertainable standard of guilt be es¬ 
tablished in a criminal case were the rule otherwise? 

In U. S. v. Graham, supra, a witness had been convicted 
for refusing to answer certain questions in a deportation 
proceeding. The Ninth Circuit Court of Appeals held that 
the privilege w r as not available with respect to certain ques¬ 
tions and reversed and remanded to trial with the instruc¬ 
tion that the witness be directed to answer those questions. 
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Even this Court has recognized the effect of this prin¬ 
ciple for in May v. U. S., S4 App. D. C. 323, 175 Fed. (2nd) 
994, it was held that testimony given to a Congressional 
Committee was not inadmissible under the limited immunity 
given by 18 U. S. C. 34S6 unless the witness had first re¬ 
fused to answer on ground of his privilege and had been 
compelled to answer by a rejection of his claim of privilege. 

Thus this Court stated, 

“to be liable to the penalties of the statute for refusal 
to answer, a witness must be asked a question and 
must refuse to answer. Being then compelled to an¬ 
swer, his immunity then arises. Absent refusal to 
answer followed by compulsion to answer, no immunity 
arises, either under the statutes before us or under 
the Constitution.” (Italics supplied.) 

It further appears that the Committee on Un-American 
Activities is familiar with these principles and thus in 
examining a witness on June 8, 1949, upon the refusal of 
the witness to answer, expressly ordered the witness to 
answer the questions. See Report of Testimony of Steve 
Nelson, 96 Cong. Rec. (Daily Ed.) 12452. 

Finally, the opinion of Judge Letts of the Local U. S. 
District Court in U. S. v. Browder underscores the re¬ 
quirement of the direction to answer and moreover, it 
applies even if no claim of privilege is made. Judge Letts 
stated, 

“A search of the record will not disclose one instance 
when the Committee or its presiding member over¬ 
ruled the defendant’s objection or offered to set him 
right if his observations wrere ill-founded or his posi¬ 
tion untenable in the eyes of the Committee.” 

Thus the Court in that instance concluded that the con¬ 
duct of the witness w^as completely acceptable to the Com¬ 
mittee, as the witness also had a right to conclude. The 
simple meaning of this is that no ascertainable standard 
of guilt had been provided and there is no basis for a pun¬ 
ishable contempt under such circumstances. There is no 
difference in these situations and if this principle applies 
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to one, it inevitably and necessarily follows that it applies 
to the other. 


POINT THREE 

The appellant did not waive his privilege against self¬ 
incrimination under the Fifth Amendment. 

As has been previously mentioned, the full context of the 
hearing must be copiously examined to ascertain the appli¬ 
cation of the legal doctrines urged. However, the Courts’ 
attention is directed to Count 8 of the indictment. In this 
connection, the report of the Committee’s hearing appears 
as follows: 

“Mr. Tavenner: Who were the other officials of the 
Ohio Section of the Communist Party during the 
period of time you were organizer there? 

Mr. Bart: I object to this question. I will not an¬ 
swer it, standing on my rights in accordance with 
Article V of the Constitution, and furthermore I pro¬ 
test because this Committee has asked this question 
of numerous people and has infringed upon their rights 
as American citizens. 

Mr. Tavenner: I think, Mr. Bart, I should point 
out that your testimony relating to other people who 
were associated with you at that time could not in any 
way incriminate you under the Fifth Amendment. 

Mr. Unger: I should like to correct you, Mr. 
Tavenner. 

Mr. Walter: You advise your client. 

Mr. Tavenner: You have told us you were a section 
organizer for the Communist party in Ohio, and my 
question now is, who were the officials of the Ohio 
section of the Communist party? 

Mr. Unger: Permit me to advise my client, Mr. 
Tavenner, Counsel is in error in his interpretation of 
the Constitution so far as the Fifth Amendment is 
concerned, and that Mr. Bart, the witness is entirely 
correct in his interpretation of the Constitution, and 
has a right and that this Committee has no right- 
no right, let me make plain * * 
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The government contends that with reference to this 
answer, the appellant waived or abandoned his right under 
the Fifth Amendment to refuse to answer by reason of his 
admission that he had been an organizer of the Ohio section 
of the Communist party, and the Trial Court, it is urged 
erroneously sustained this contention by a construction of 
Rogers v. U. S., cited supra. The Rogers case differs too 
widely in its factual situation to be generally applied to 
the instant case. In the first place, in the Rogers case, the 
witness did not originally assert the privilege and as the 
Supreme Court pointed out, it came as an afterthought. 
Secondly, it is well settled that the privilege would not 
apply to a situation where records or documents are in¬ 
volved, and certainly that is not the appellant’s situation. 

But what is more important, her admission of member¬ 
ship in and activities with the Communist party came after 
the enactment of the Smith Act and certainly would not be 
barred by the statute of limitations which would be the 
situation with the appellant. There might not be any 
further incrimination from the admission in the Rogers 
case w’hereas it is clear that further incrimination w r ould 
result to the appellant by reason of conspiracy for which 
the appellant might be prosecuted. In fact, this is conceded 
by the government for Mr. Murray, Assistant United States 
Attorney (pp. tr. 129), in response to the Trial Court’s 
inquiry thusly, 

“The Court: What statute would that be under; the 
Smith Act w*as not passed until 1940, and this was in 
1936. (Supplied—the Court w*as referring to the ap¬ 
pellant’s admission.) 

Mr. Murray: I hesitate to argue on that basis, your 
Honor, because it is conceivable there could be a con¬ 
spiracy under the Smith Act and activities before it 
began. 

The Court: Do you mean continuing? 

Mr. Murray: Yes, before it began. That would be 
evidence even though they discontinued it. It might 
furnish evidence of discontinuance and renewal of it 
could also be a continuing conspiracy. The possible 
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continuity of a conspiracy has been held to place an 
incriminating character on an offense which as a sub¬ 
stantive violation would not be prosecutable.” 

The matter of conspiracy goes beyond the Smith Act 
insofar as this appellant is concerned which is to be dis¬ 
tinguished from the factual situation in the Rogers case, 
because the inquiries in the whole context dealt with a num¬ 
ber of things as the record discloses, and any one of them 
is separate and distinct offense from the Smith Act. 

In Hoffman v. U. S., 341 U. S. 499, and Counselman v. 
Hitchcock, 142 U. S. 547, 562, which is to the same effect, the 
Supreme Court stated: 

“The provision of the Amendment must be accorded 
liberal construction in favor of the right it was intended 
to secure.” 

See also: 

Arndstein v. McCarthy, 254 U. S. 71, 72-93. 

St. Pierre v. U. S., 132 F. (2nd) 837. 

Moreover, the alleged waiver of the defendant must be 
examined in light of the standard expressed by the Su¬ 
preme Court in Smith v. U. S., 337 U. S. 137,151, as stated. 

“A waiver of constitutional rights, therefore, is not 
to be lightly inferred. A witness cannot properly be 
held to have waived his privilege and consequent im¬ 
munity upon the vague and uncertain evidence.” 

In further support of this concept the same court in 
Glasser v. U. S., 315 U. S. 60, held: 

“To preserve the protection of the Bill of Rights for 
hard pressed defendants, we indulge every reasonable 
assumption against the waiver of fundamental rights.” 

And in Wood v. U. S., 128 F. 265, this court said: 

“Basic constitutional protection especially in crim¬ 
inal cases, should not be suspended by mere inference 
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from indifferent facts or doubtful presumptions, 
whether law or fact.” 

It is also to be observed that the government seeks to iso¬ 
late this response from the entire line of inquiry in its con¬ 
tention of waiver although it abandoned all the following 
counts of the indictment most of which are directly con¬ 
nected with this immediate question. It appears clear that 
Judge Kirkland’s ruling that if there be a contempt it is 
but a single contempt, hence this question and answer is 
and must be considered together to determine both the 
availability of the claim, its assertion, and alleged waiver. 
There can be no doubt in any respect as to the proper claim 
of the privilege and its effect upon all the circumstances 
here involved. 

Finally, this entire matter must be viewed in light of the 
full context of the hearing as was the analogous situation 
that the court determined in Weissman v. U. S., Ill F. 
2nd 260, where a witness asserted his privilege to some 
questions propounded in a grand jury investigation, but 
then answered certain of the questions that he previously 
refused to answer, the Court stated: 

“These answers, the prosecution urges as an aban¬ 
donment: but we agree with the defendant that these 
were slips and not really intended as an abandonment.” 

It is respectfully submitted that it is impossible to con¬ 
strue a waiver of the privilege by the appellant in the in¬ 
stant case from his answer to one question in light of the 
entire hearing. 
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POINT FOUR 

The Court below erred in denying the appellant’s re¬ 
quest for a hearing on the motion challenging the valid¬ 
ity of the Grand Jury. 

The government concedes that of twenty members of the 
Grand Jury voting for an indictment of the appellant, ten 
of these Grand Jurors were government employees and 
that two of the members thereof were the wives of govern¬ 
ment employees. Pursuant to Rule 12 of the Federal Rules 
of Criminal Procedure, the appellant moved for a hearing 
on his motion to dismiss the indictment because of the in¬ 
validity of the Grand Jury. Crawley v. U. S., 194 U. S. 
461; U. S. ex rel . McCann v. Thompson, 144 F. 2d 604, 18 
U. S. C. A. 554a; Rule 6 (a) (2) Federal Rules of Criminal 
Proceudure. The Court below summarily denied this re¬ 
quest and the appellant’s proffer of proof in support of 
the motion.^J, A ^ / (s 

This, it is urged, constitutes reversible error as this sit¬ 
uation is governed by the direct authority of Dennis v. 
United States, 339 U. S. 162. The majority of the Court 
clearly established the conditions precedent to bar govern¬ 
ment employees from jury service, solely in connection with 
their employment. Moreover, the Court emphasized the 
fact that their bias must appear from the record and was 
not the subject of judicial notice. Mr. Justice Reed in a 
concurring opinion pointed out that by his view of the 
majority opinion, government employees might be barred 
for implied bias when circumstances were properly brought 
to the Court’s attention and convincing the Court that they 
would not be suitable in a given case, otherwise they would 
not be subject to disqualification merely because of their 
employment. 

As to the precise type of evidence of bias the majority 
stated as follow’s: 

“As far as it appears, the Court was willing to con¬ 
sider any evidence which would indicate that investi- 
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gatorv agencies of the Government had recognized in 
the past or would take cognizance in the future, of a 
vote of acquittal, but no such proof was made. Nor 
was there any evidence of a climate of opinion among 
government employees that would jeopardize their ten¬ 
ure or provoke investigation by such verdict.” 

The appellant’s proffer of proof was directed and in¬ 
tended to satisfy the very requirements created in the 
Dennis case. Two affidavits were submitted in support 
thereof and subsequently incorporated in the proffer of 
proof at the time of the application for a hearing. 

In this connection, it should be again noted that this ap¬ 
plication applied to all the cases of contempt then pending 
before the District Court by reason of indictments rendered 
by this particular grand jury and the motions were heard 
on a consolidation by stipulation and with the consent of 
the Court. Hence, any documents or exhibits filed by any 
other defendants would necessarily apply to the instant 
proceeding, and appellant incorporates by reference the 
materials submitted in Julius Emspak v. U. S., Appeals 
No. 10,943. Joint appendix. 3 

3 Appellant offered to prove the following allegations of fact to 
the Court: 

1. Ten of the twenty grand jurors voting on the indictment were 
Government employees (App. 86). Two other jurors were 
wives of Government employees (App. 86). 

2. Government employees at the time of the indictment and for 
a number of years previous have been the subject of an active 
campaign to determine whether they are in any way sympa¬ 
thetic or tolerant to Communists or any person associated 
with Communists or with any organization charged to be a 
“Communist front” (App. 86). 

3. At the time of the indictment, Congressional leaders, Con¬ 
gressional committees and heads of Federal executive agen¬ 
cies were engaged in efforts to “purge” from Government 
employment any person found to be so stigmatized (App. 87). 

4. Under the President’s Loyalty Order, Executive #9835, Gov¬ 
ernment employees are subject to the most intensive and 
searching investigation of all of their conduct, beliefs and 

(Footnote continued on page 15) 



associations involving in the remotest manner sympathy with 
persons or organizations charged to be Communistic (App. 
88 ). 

5. At the very time that the Grand Jury in this proceeding was 
considering whether to return indictments, the United States 
Civil Service Commission reported publicly that 280 Govern¬ 
ment employees had already been dismissed as “security 
risks” under the loyalty program; that 13,202 employees had 
been the subject of a full and complete investigation by the 
Federal Bureau of Investigation; that 1,593 employees had 
resigned while under FBI investigation and that 1,171 em¬ 
ployees had left their Government jobs before the loyalty in¬ 
vestigation had been completed (App. 91). 

6. The actual conduct of the loyalty review boards has been 
such as to create the distinct impression among Government 
employees that the only way a Government employee can 
safeguard his livelihood is to express active hostility to any 
idea, person or organization which might possibly be attacked 
as Communistic (App. 91-92). 

7. Numerous articles in the public press and reports over the 
radio concerning intensive nature of the loyalty investigation 
have engendered fear and apprehension among Government 
employees as to the retention of their jobs as a means of 
livelihood (App. 90). 

8. The transcript of the hearing before the House Committee on 
Un-American Activities was before the Grand Jury during 
their deliberations. This transcript revealed to the Grand 
Jurors that the defendant was charged with contempt of the 
House Committee on Un-American Activities and was being 
investigated by the House Committee for alleged Communist 
activities (App. 86). 

9. The House Committee on Un-American Activities has been 
extremely active in this investigation of alleged disloyalty 
among Government employees and had publicly announced 
that its files and reports have been used by the investigating 
agencies of the Federal Government to determine the loyalty 
of Government employees (App. 87). 

10. At the time of the Grand Jury hearings and a number of 
years prior to that, a number of committees of Congress in 
addition to the Un-American Activities Committee, have con¬ 
ducted intensive investigations into the loyalty of Govern¬ 
ment employees (App. 92). 

11. There had been attempts at public intimidation of jurors and 
Federal judges in proceedings involving alleged Communist 
activities (App. 88). 

a) A resolution was introduced in Congress demanding the 
investigation of the presiding justice in the first Hiss trial, 
(Footnote continued on page 16) 
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Included together with the affidavits of the appellant, 
there were a number of exhibits and statements of experts 
tending to show that: 

1. Because of the general atmosphere of intimidation 
Government employees have a “low morale” due to 
the fear that they will be called to account for any 
activity or expression of opinion indicating the 
slightest sympathy with any person charged with 
being a Communist. 

2. Government employees as a result of this atmosphere 
are frightened, “upset and scared.” 

3. All government employees know the type of in¬ 
vestigations made in loyalty cases and therefore 
assume that any type of activity or expression of 

impugning his loyalty solely because he attempted to exer¬ 
cise the functions of his office to the best of his ability 
(App. 93). 

b) One of the jurors who refused to vote for conviction of 
Hiss was required to appeal to law enforcement agencies 
for protection against individuals harassing him because 
of his vote. 

c) When the Court of Appeals for the Ninth Circuit granted 
bail to Harry Bridges, accused of Communist affiliation, 
a resolution was introduced in the Senate demanding in¬ 
vestigation of these jurists (App. SS). 

12. The Federal Bureau of Investigation had investigated and 
checked every Federal grand juror who was a Government 
employee. This individual’s employment is conditioned upon 
a favorable report from that agency which is a subdivision 
of the prosecutor’s office (App. 94). 

13. The Department of Justice announced that the Federal Bu¬ 
reau of Investigation was engaged in the greatest man-hunt 
among Federal Civil Service employees that this country has 
ever engaged in (App. 93). 

14. Information concerning loyalty of the grand jurors who are 
Federal employees was available to the Attorney General’s 
office prior to the time the grand juror was sworn in (App. 
94). 

15. Each and every grand juror who is a Government employee 
remains under the surveillance of the FBI during his entire 
employment by the Government (App. 95). 

16. The Director of the Federal Bureau of Investigation stated 
publicly that whenever a Federal employee is accused of 
“Communist affiliations”, whether or not such accusations are 
based on fact, a full scale investigation is instituted by the 
Bureau (App. 93). 
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opinion which expresses sympathy for ideas or in¬ 
dividuals charged with being Communists provides 
grounds for suspicion of their own “loyalty”. 

4. The loyalty program is and has been used unjustly 
and upon the slightest provocation as a means for 
depriving Government employees of their jobs. 

5. The Federal Bureau of Investigation investigates 
every detail of the private lives, opinions, activities, 
and thoughts of an individual involved in a Govern¬ 
ment employee loyalty check. The F. B. I. uses every 
technique including wire tapping and anonymous 
informants. 

6. As a result of these facts, prominent observers of 
the Washington scene have concluded that “suspicion 
and uncertainty” becloud government service today. 

These allegations of fact clearly describe the climate of 
opinion among Government employees and with certainty 
and precision meet the requirements of bias laid down in 
the Dennis case as such as would bar them from service and 
upon such a showing would invalidate the indictment. The 
Court’s rejection of the appellant’s proffer of proof and 
refusal to hear the evidence is, therefore, reversible error. 
Carter v. Texas, 177 U. S. 442; Smith v. Mississippi, 162 
U. S. 592; Tarrance v. Florida, 188 U. S. 519; Glasser v. 
U. S., 315 U. S. 60, 87; Morford v. U. S., 339 U. S. 258. 

The rejection of a proffer of proof made in open court 
in support of a motion to dismiss an indictment for im¬ 
proper constitution is likewise reversible error. Carter v. 
Texas, supra; Brownfield v. South Carolina, 189 U. S. 426; 
compare Glasser v. U. S., supra. 

Morford v. United States, 339 U. S. 258, is directly in 
point. In that case, the Supreme Court in a per curiam 
opinion held that a refusal of the trial court to permit 
examination as to “the possible influence of the iovaltv 
order’, Executive Order No. 9835, 5 U. S. C. A. Sect. 631 
vote on their (jurors) ability to render a just and impartial 
verdict. At page 259 of its opinion reversing the judgment, 
the Court said: 
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“We said in Dennis that preservation of opportunity 
to prove actual bias is a guarantee of a defendant’s 
right to an impartial jury. Id., 339 U. S. 171-172, 70 
S. Ct. 523. Since that opportunity was denied in this 
case, the petition for writ of certiorari is granted and 
the judgment of the Court of Appeals is reversed.” 4 

The rejection of the lower court of the appellant’s appli¬ 
cation for a hearing on the question of “actual bias” is in 
direct contravention of the safeguard established in Dennis 
when it stated: 

“The way is open in every case to raise a contention 
of bias from the realm of fancy to the realm of fact.” 

It is submitted therefore that the appellant was denied 
his legal opportunity to so establish his contention and 
the rulings of the lower court constitute reversible errors. 


CONCLUSION 

For the foregoing reasons the judgment of conviction 
must be reversed and the indictment dismissed. 

Respectfully submitted, 

James T. Wright, 

2003—12th Street, N. W., 
Washington 9, D. C., 
Attorney for Appellant. 

4 “Actual bias” as used in these cases involving Government em¬ 
ployees includes bias inferred from particular circumstances of the 
case. See Frazier v. V. S., 335 U. S. 497, 510 N. 19. 

“The phrase ‘actual bias’ is used in this opinion as it was in 
the Wood Case. * * * As it appears from the portion of the 
opinion quoted in the text infra note 23 the court regarded 
‘actual bias’ or challenge ‘to the favor’ as including not only 
prejudice in the subjective sense but also such as might be 
thought to implicitly arise ‘in view of the nature of circum¬ 
stances of his employment, or of the relation of the particular 
governmental activity to matters involved in the prosecution, or 
otherwise.’ ” 
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STATEMENT OF QUESTIONS PRESENTED 

In the opinion of the appellee, the questions are: 

1. Where successive questions were clearly designed to 
elicit the former name of a witness, are legally invalid re¬ 
joinders to be considered “technical answers” because a 
Congressional committee passed from one such unanswered 
question to another? 

2. Whether the statute is violated by a witness where an 
admittedly improper refusal to answer a question was not 
followed by a direction to answer, and whether this conten¬ 
tion is reached where the record is replete with warnings 
of liability for contumacy. 

3. Whether the appellant, having voluntarily disclosed 
his former position as section organizer in Ohio in 1936 for 
the Communist Party, waived the privilege against self¬ 
incrimination as to the details of this disclosure and there¬ 
fore was bound to divulge the -names of other officers of 
the section. 

4. Whether the court abused its discretion in denying a 
motion for a hearing to determine the qualifications of mem¬ 
bers of the grand jury, wdiere in response to the court’s 
request for a proffer of proof, the appellant relied on affi¬ 
davits stating the fact that ten members were Government 
employees and the conclusion that such employees were 
disqualified for bias because of administration of loyalty 
oath provisions. 
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COUNTERSTATEMENT OF THE CASE 

On June 21, 1950, appellant was general manager of the 
Daily Worker, a Communist newspaper published in New 
York City (J. A. 15, 30). That day he appeared, pursuant 
to a subpoena, before a Subcommittee of the Committee on 
Un-American Activities of the House of Representatives. 
An attorney, later defense counsel, accompanied the appel¬ 
lant to Washington, D. C., and advised him at the hearing 
(J. A. 8,12; 2). 

Admittedly a hostile witness, 1 he immediately demon¬ 
strated his uncooperative spirit by the truculent manner in 
which he flatly refused to answer questions as to his iden¬ 
tity (J. A. 8). 

l In addition to colloquies demonstrating this throughout the record, at the 
close of the congressional hearing appellant accused the Committee of attempt¬ 
ing to “smear” him, asserting “You did not call me because you were in¬ 
terested in any facts” (J. A. 26). Defense counsel, who also advised appellant 
at the hearing, told the court that upon receipt of the subpoena appellant was 
of the “opinion” that the Committee was “up to mischief with reference to 
himself, the general manager of the Daily Worker” (J. A. 43). 
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Stating that his name was Philip Bart and that he was 
born in Poland, he was then asked whether he was born 
under that name (J. A. S). Appellant said, “I wonder 
what this question has to do here?” His counsel then inter¬ 
jected that the mere statement of his name “should be ade¬ 
quate” and appellant continued, “It is my legal name. I 
vote under that name.” 

Asked when he took that name, he answered, “Many 
years ago.” Again asked when, he answered “I do not care 
to discuss it” (J. A. 8). 

His attorney again interposed, “I think the purpose of 
the inquiry here must have something to do with something 
other than whether Mr. Bart had a different name at birth 
or any time in his life. He has stated that is his legal name. 
I think that should be sufficient to identify him for your 
committee. Beyond that, I don’t know what it is for” 
(J. A. 9). 

Chairman Walter stated, “That will be developed, of 
course. It is an entirely proper question. If you are not 
going to answer, you just decline to answer, and state your 
reasons for declining.” Appellant replied, “The reason, is 
Philip Bart is my legal name. I vote by that name and use 
that name only.” Representative Harrison then asked, 
“Do I understand that you refuse to answer the question?” 
To this appellant rejoined, “I will not answer because it 
is not pertinent to the hearing” (J. A. 9). 

Representative Case asked what appellant’s name was at 
the time he came to the United States. Appellant replied: 
“I have already answered this question.” As appellant 
had in fact refused to do so, the Chairman asked what the 
prior answer had been. Thereupon counsel informed the 
Chairman that the point had “absolutely no bearing on any 
issue here” (J. A. 9). 

Appellant, stating that he had been naturalized through 
his father, was asked his father’s name. His reply, a ref¬ 
erence to his prior refusal to answer a similar question, 
was, “I have already dealt with that question.” Asked 
point blank if he refused to tell his father’s name, his coun- 
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sel answered “. . . He is trying to tell the committee that 
this line of inquiry is a highly improper one” (J. A. 10). 
After further fencing with the Committee, counsel stated 
“What difference can it possibly make what his name was 
when he came here” (J. A. 11). 

Asked under what name his father became a citizen, ap¬ 
pellant again refused to answer, saying, “I have already 
stated my reply to this question as far as I am concerned. 
... I have answered that I am a citizen by virtue of that 
fact, and that this is my legal name by which I vote and am 
registered and am known” (J. A. 11). 

Stating that his name had been legally changed, he was 
asked what name he had changed his name from. He re¬ 
joined “I have already stated my reply to this question.” 
Again asked by a member of the Committee if he refused 
to answer, appellant repeated “My answer is that I have 
answered what my name is here, which is the only question 
pertaining to the inquiry, it seems to me” (J. A. 12). 

Appellant was then plainly warned by the Chairman of 
the possible consequences of his contumacy (J. A. 12). 

The foregoing refusals to identify himself were the basis 
of the first six counts of the indictment (J. A. 108). 

The seventh count of the indictment was based on his 
refusal to answer the question “Will you briefly summarize 
for the committee other positions which you have held and 
from which you have received a salary or gratuity prior 
to the position you now hold?” (J. A. 15). 

After conferring with his attorney appellant said, “It is 
evident that in these questions a newspaper is involved, 
and I shall not answer because I feel that this co mmi ttee, 
if it proceeds with this kind of questions, is infringing on 
the first amendment of the Constitution of our country, 
freedom of the press, and I shall not be a party to anything 
of that kind” (J. A. 15). 

At this stage of the hearing appellant, in refusing to an¬ 
swer questions, had not asserted the privilege against self¬ 
incrimination. On these refusals were based the first seven 
counts of the indictment (J. A. 108). The questions con- 
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cerning his identity (counts 1 to 6), he asserted were not 
pertinent; the questions concerning his employment, he 
claimed, infringed freedom of the press (count seven). 

Appellant did answer the further question relating to 
“positions other than positions with newspapers” (J. A. 
15, 16). He stated “I was organizer and head of the Com¬ 
munist Party at different times, in different years. ... In 
Illinois and Pennsylvania, among many.” He admitted 
having been a section organizer for the Communist Party 
in Ohio (J. A. 16). 

He w*as then asked who were the other officials of the 
Ohio section of the Communist Party during the period he 
had been organizer there. He answered “I object to this 
question. I will not answer it, standing on my rights in 
accordance with Article V of the Constitution, and further¬ 
more I protest because this committee has asked this ques¬ 
tion of numerous people and has infringed upon their rights 
as American citizens” (J. A. 16). Upon this refusal the 
eighth count was based (J. A. 108). 

Thenceforward appellant refused to answer all other 
questions asked (J. A. 17-26). In all instances he claimed 
the answers would tend to incriminate him, and, on occa¬ 
sion, that they would also “be utilized to incriminate . . . 
others, of my party . . .” (J. A. 26). 

These questions dealt in part with his u-se of an alias to 
obtain a passport, it being pointed out to him that the 
statute of limitations had run (J. A. 20); his authorship of 
an article in a Communist publication (J. A. 18); whether 
he knew certain named individuals and lived at certain ad¬ 
dresses (J. A. 21-22); whether he had received a letter ad¬ 
dressed to “Jack Child-s” (J. A. 21); whether he had ever 
written under an alias a certain letter and whether the Com¬ 
munist party controlled a resort camp referred to in the 
letter (J. A. 22-24); whether World Tourists, Inc. ever paid 
him any transportation funds; whether he had ever pros¬ 
elytized students for the Lenin Institute (J. A. 25). 

After this series of refusals to answer appellant accused 
the Committee of calling him to “smear” him, asserting 
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“You did not call me because you were interested in any 
facts.” He was then excused as a witness (J. A. 26). 

The final counts of the indictment (nine to thirty-two) 
were in the main based on this last series of questions (J. A. 
108). At the trial these counts were abandoned by the 
prosecution (J. A. 28, 62). 

The Speaker of the House having certified the statement 
of facts concerning appellant’s contumacy to the United 
States Attorney, an indictment was returned to which ap¬ 
pellant pleaded not guilty in November, 1950 (J. A. 180, 
113). 

On May 3, 1951, the case came on for trial before the 
court (Matthews, J.), appellant having waived trial by jury 
(J. A. 2, 3). 

Testifying for the Government, Donald T. Appell, an in¬ 
vestigator on the staff of the Committee, stated that appel¬ 
lant was believed by the Committee to be a Communist and 
that “Many witnesses subpoenaed before the committee 
were members of the Communist Party and were known to 
have used fraudulent names” (J. A. 27). 

Appellant put on no evidence (J. A. 28). 

The Court found the defendant guilty on the first eight 
counts of the indictment (J. A. 182). The first six counts, 
as noted above, were based on his refusal to answer ques¬ 
tions calculated to establish his identity, on the ground 
the questions were not pertinent (counts 1 to 6) (J. A. 
108). The seventh count relates to his refusal to enumerate 
paid positions held by him prior to his present employment, 
on the ground this question infringed freedom of the press 
(count seven). The eighth count raised the question 
whether, having admitted he had been an organizer of the 
Communist Party in Ohio, he could claim self-incrimina¬ 
tion when asked who were the other Ohio officials during 
his activities there (count eight). 

Appellant was -sentenced to imprisonment for three 
months and to pay a fine of five hundred dollars (J. A. 
184). 
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STATUTE INVOLVED 

Rev. Stat. § 102 (1875), as amended, 52 Stat. 942 (1938), 
2 U. S. C. § 192 (1946): 

Every person who having been summoned as a wit¬ 
ness by the authority of either House of Congress to 
give testimony or to produce papers upon any matter 
under inquiry before either House, or any joint com¬ 
mittee established by a joint or concurrent resolution 
of the two Houses of Congress, or any committee of 
either House of Congress, willfully makes default, or 
w’ho, having appeared, refuses to answer any question 
pertinent to the question under inquiry, shall be 
deemed gnilty of a misdemeanor, punishable by a fine 
of not more than $1,000 nor less than $100 and impris¬ 
onment in a common jail for not less than one month 
nor more than twelve months. 

SUMMARY OF ARGUMENT 

I 

The evidence was sufficient to support the finding of guilt 
by the trial judge. The scope of review is not broadened 
where a defendant elects to have a judge try the facts. 

Appellant restricts his argument to counts one to six of 
the indictment, claiming that in passing from one question 
to the next the Committee indicated “it did not wish to in¬ 
sist on some specific answer ...” and therefore he “tech¬ 
nically” answered. 

These questions were clearly designed to achieve one item 
of information, appellant’s name before he was “Philip 
Bart”. Appellant was persistently and admittedly unre¬ 
sponsive and hostile. His argument, viewed in the light of 
the essential sameness of the questions, is pure sophistry; 
he, therefore, makes no supporting reference to the record 
before the Committee. 


n 

Appellant concedes he had no right to refuse to answer 
identifying questions, but claims he was not accountable be¬ 
cause not “directed to answer”. 
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The Committee warned appellant repeatedly of liability 
for punishment for contumacy; this constituted a most spe¬ 
cific direction to answer, even though none was required. 

Where a contempt is committed in the presence of a 
court, equipped to punish refusal, or where a witness can 
be promised immunity in return for testimony where priv¬ 
ilege is claimed, a reason exists for the practice of “calling 
upon to answer”. 

These reasons do not exist where Congressional com¬ 
mittees are concerned (nor is the practice required by law). 
Further, the statutory offence as defined and interpreted 
makes no such requirement. 


m 

Appellant voluntarily admitted he had been organizer 
and head of the Communist Party in many states and had 
been section organizer in Ohio about 1936. Disclosure of a 
fact tending to incriminate “waives the privilege as to de¬ 
tails”. A witness is “bound” to answer “questions truly 
and fully ... if he should answer them at all . . .” 

Therefore appellant could not validly refuse to divulge 
the names of other officials of the Ohio section of the Com¬ 
munist Party during the period when the defendant was or¬ 
ganizer there. 


IV 

The trial court properly exercised its discretion in deny¬ 
ing a hearing to determine the qualifications of the grand 
jurors. When asked for a proffer of proof appellant re¬ 
ferred to his motion, to which had been attached two affi¬ 
davits, and some newspaper clippings. 

All that was shown was that certain members of the 
grand jury were Government employees. From this fact 
alone, conclusions were asserted that they were biased and 
under a fear which disqualified them. This fell far short of 
a fact showing which would warrant a hearing. 
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ARGUMENT I 

Evidence Was Sufficient to Support Finding of Guilt 

Appellant devotes his first argument (Br. 6) to the ques¬ 
tion “Whether the record establishes beyond a reasonable 
doubt” the appellant’s guilt (Statement of Questions Pre¬ 
sented). 

It is to be noted preliminarily that the scope of review 
sought is too broad. The court tried the facts, a jury trial 
having been waived. Hence, any issue of fact is closed if, 
on the whole of the evidence, giving full play to the right of 
the judge to weigh it and draw justifiable inferences, “a 
reasonable mind might fairly conclude guilt beyond a rea¬ 
sonable doubt.” Curley v. United States, 81 U. S. App. 
D. C. 389, 392, 160 F.2d 229 (1947), cert, denied 331 TJ. S. 
837 (1947). 

Appellant restricts his argument to the first six counts of 
the indictment, based on six identifying questions. As to 
these he claims (Br. 6) “not a single question in fact was 
refused to be answered in the technical legal -sense.” 

The only supporting argument is contained in appellant’s 
summary of argument where he states “. . . whether or not 
the Committee was satisfied with those answers is not 
wholly material to the Government’s burden to establish its 
case beyond a reasonable doubt . . . the defendant is en¬ 
titled to the benefit of that burden quite aside from alleged 
uncooperative attitude of the appellant if that be the case” 
(Br. 4). 

Appellant, born in Poland and naturalized through his 
father, changed his name (J. A. 8, 10). At the very outset 
of the congressional hearing, appellant refused to state 
the name under which he was born. A large proportion of 
the printed pages of the hearing reflects the failure of the 
Committee to receive answers to this and similar identify¬ 
ing questions, upon which the first six counts were based 
(J. A. 7 et seq.; Counter statement, supra). 

It seems appropriate, as appellant does, to discuss the 
first six counts together. The questions were designed to 
bring out what appellant’s name was before it was “Philip 
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Bart”. Furthermore, the position taken by the appellant 
in regard to those questions before the Committee is the 
same. 

In his mode of responding he demonstrated not only 
evasion but that “reluctance” and “recalcitrance” to 
which he refers in his brief (Br. 7), for example, his re¬ 
mark at the opening of the hearing was “I don’t care to 
discuss it” (J. A. 8). 

Appellant was thereupon told by the Chairman that the 
question was ‘ * an entirely proper question. If you are not 
going to answer, you just decline to answer and state your 
reasons for declining.” 

It is to be noted that appellant’s counsel, who also rep¬ 
resented him at the trial, was permitted to be present and 
advise appellant during the hearing. When appellant re¬ 
fused to answer what his name had been before he changed 
it, he was asked point-blank by a member of the Committee 
if he refused “ ‘to answer the chairman’s question’ ” (J. A. 
12). He replied “My answer is that I have answered what 
my name is here, which is the only question pertaining to 
the inquiry, it seems to me” (J. A. 12). 

Chairman Walter then asked him “of course all of this is 
a matter of public record?” to which appellant replied 
“Correct.” The Chairman continued “And then I sup¬ 
pose you know that under the law a question innocent on its 
face cannot be arbitrarily ignored. You can’t refuse to an¬ 
swer such a question without running the risk of the conse¬ 
quences. ’ ’ 

Thereupon counsel addressed the Chairman to the effect 
that appellant was not “contumacious” in identifying him¬ 
self only by his present name. Counsel was told by the 
Chairman not to “argue with the committee” but to advise 
his client. Thereupon Congressman Case recommended 
that the Chairmen advise the witness “of the possibilities 
of contempt” when he failed to answer a proper question. 
The Chairman replied “No. He has counsel. Counsel 
knows that is the law” (J. A. 12). 
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As summarized above, appellant argues that a witness 
may be hostile, and may for that reason give unresponsive 
answers, and these answers may not satisfy the Committee, 
and yet may have answered “in the technical legal sense” 
and not have refused to answer (Br. 6, 4). 

The constantly reiterated questions on which the first six 
counts were based were clearly designed to achieve one 
item of information, appellant’s name before it was “Philip 
Bart.” Yet before the trial court appellant urged that as 
the Committee passed from one such question to the next it 
indicated “it did not wish to insist on some specific answer 
to the questions” (J. App. 73). 

Appellant was persistently and admittedly unresponsive 
and hostile. His argument, viewed in the light of the 
homogeneity of the questions, is most sophistical 2 and ref¬ 
erences to the record being necessarily fatal, he makes 
none. 

The fact of refusal was found by the trial judge on ample 
evidence of deliberately unresponsive replies to questions 
clearly calculated to elicit but one fact. 

Appellant refused to answer the question involved in the 
seventh count solely on the ground that it would infringe 
upon the right of the Daily Worker to freedom of the press 
(J. A. 15). No failure of proof of this refusal to answer is 
urged on appeal. 3 

In claiming insufficiency of evidence, appellant calls the 
Court’s attention “especially ... to counts one through 
■six” (Br. 6). He was convicted on eight counts, and to 

-Arguing purely from words, appellant told the trial court it was “sig¬ 
nificant" that when asked if he refused to answer a question, he replied “My 
answer is that I have answered what my name is here ..." (J. A. 74). The 
reference in this rejoinder was to a prior unresponsive answer. 

When asked under what name his father had become a citizen, appellant 
replied “Under his own name" (J. A. 73). Appellant, calling this gem of 
evasion to the trial court’s attention, remarked he failed to see how “that 
could be construed to be a refusal of the question asked" (J. A. 73). 

3 A witness’s primary duty is to answer questions and may claim only rights 
personal to himself. Cf. United States v. Bryan, 339 U. S. 323 (1950). 
Furthermore, it does not appear how the disclosure that the defendant had 
worked for the Daily Worker could infringe that paper’s freedom of the 
press. As a matter of fact, appellant had immediately before revealed that 
his present occupation was general manager of the organization which pub¬ 
lished the Daily Worker (J. A. 15). 
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support the judgment the Court need only find one count 
sufficiently supported by evidence, in view of the sentence 
imposed. Sinclair v. United States , 279 U. S. 263 (1924). 

Of the eight counts on which he was convicted, as to only 
one (count eight) did the appellant claim self-incrimina¬ 
tion. This is separately treated herein (Argument III, 
supra.) 

As recounted above, appellant claimed that what his for¬ 
mer name had been was not pertinent. However, this point 
has been abandoned, not being argued in his brief nor 
posed, in accordance with Court of Appeals Rule 17(i), as 
a question. 

Appellant concedes, in effect, that the identifying ques¬ 
tions were pertinent. Repeating that he “did in fact tech¬ 
nically answer” he precedes this statement with the quali¬ 
fication “Assuming as we do, that the appellant had no 
right to refuse to answer ... the first six questions” (Br. 
6; emphasis supplied). 

This is in accordance with the position taken before the 
trial court where the question of pertinency was practically 
abandoned. Counsel on appeal, who in split argument be¬ 
low on motion for judgment of acquittal debated the first 
six counts, stated appellant’s claim of pertinency was “su¬ 
perfluous” (J. A. 74). 

This was justified by the clear pertinency of the ques¬ 
tions. 4 

4 J-n that part of its opinion relating to the first six counts the trial court 
held that the questions were “pertinent to the inquiry ... a committee may 
ask questions to enable it to identify a witness, and to learn the background 
and environment of the witness so as to evaluate the testimony being given by 
the witness ’ * (J. A. 104, 105). Cf. Alford v. United States, 282 U. S. 687 
(1931). Further, the clandestine operation of the Communist Party is well 
know. Marshall v. United States, 85 U. S. App. D. C. 184, 176 F.2d 473 
(C. A. 35. C. 1949) cert, denied 339 U. S. 933 (1950). This clandestinity itself 
is a fit subject of study under the Committee’s enabling resolution, and the 
trial judge herein heard testimony that many Communist witnesses, who had 
appeared before the Committee, had resorted to the use of fraudulent names 
(J. A. 27). In a later part of his interrogation, the Committee asked appel¬ 
lant whether he had ever been known within the Communist Party by the 
name of Jack Childs and whether he had received a letter addressed to a 
person of that name (J. A. 21-23). Although appellant did not self- 

incrimination as to the identifying questions, the foregoing facts suggest he 
had a specific motive for not wanting to answer them. 
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It may also have been motivated by a natural reluctance 
to add the last touch of unreality to appellant’s interpre¬ 
tation of the record before the Committee. Accent on the 
objection as to pertinency would have completely destroyed 
the factually artificial argument below that in proceeding 
to the next identifying question the Committee had aban¬ 
doned its right to an answer to a similar previous question. 

ARGUMENT II 

Allhough Not Required, Commit lee Called on Appellant 

to Answer 

Appellant’s -second argument is that procedural due 
process requires, in order to constitute statutory contempt, 
that a witness not only refuse to answer a question but that 
he be directed to answer by a congressional committee (Br. 
6 et seq.). 

This argument relates to refusal to answer through mere 
“reluctance or recalcitrance” (Br. 7), or for reasons not 
involving a claim of personal privilege or lack of perti¬ 
nency. Appellant takes this position of necessity, conced¬ 
ing that he had no right to refuse to answer the questions 
on which the first six counts were based (Br. 6). 

Appellant phrases it: “Assuming as we do, that the 
appellant had no right to refuse to answer, although as 
urged in point one supra , the appellant did in fact tech¬ 
nically answer the first six questions contained in the in¬ 
dictment, the record does not disclose that the appellant 
was directed to answer by the Committee” (Br. 6). 

Leaving for later development the fact that a direction 
to answer upon refusal is not necessary, the supposed re¬ 
quirement was amply met in this case. 

This is shown by the record as summarized in the pre¬ 
ceding argument (Argument I, supra ) to meet a similar 
contention of the appellant. v ”*7 

There it was developed that at the very outset of the 
hearing appellant refused to tell what his former name was. 
Specific questions tending to elicit this fact were criticized 
or evaded, in a hostile and hortatory manner. 
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The resulting repeated warnings to appellant by the 
Committee of liability to punishment for contumacy consti¬ 
tuted a most specific direction to answer. To ask more 
would be to require mere empty formula. And if there were 
a formalistic requirement, appellant’s intransigence re¬ 
lieved the legislative forum of the burden of doing a useless 
thing. 

Recognizing (Br. 4, 7) that the instances of contempt 
cited have concerned other than congressional forums, 5 ap¬ 
pellant claims the analogy to be “clearly applicable.” -It 
is submitted that these cases reveal such differences in the 
objects sought to be compared, that no procedural rule bind¬ 
ing a congressional committee can be validly derived. 

The appellant cites a case where a witness before a grand 
jury, having claimed an answer would be incriminatory, 
was ordered to answer by the Circuit Court. 6 Two cases 
are noted involving administrative officers whose process 
could only he enforced by the court but who had the power 
to grant complete immunity in return for testimony. 7 

It is submitted, as the Government urged in the Emspak 
case and Quinn cases, that whatever may be the accepted 
or required practice in summary contempt cases or in cases 
where the questioner has power upon the first refusal to 
grant or to withhold immunity, there is no reason and no 
authority for the proposition that a congressional commit¬ 
tee 'should demand answer for the second time. 

5 The one cited case dealing with statutory contempt of Congress is United 
States v. Browder , (D. Dist. CoL March 14, 1951). This case is un re ported. 
The remarks of the trial judge acquitting the defendant, after a trial without 
a jury, have been reproduced. Brief for Appellant, pp. 20-24 (Supp.), Emspak 
v. United States (C. A. D. C, No. 10,943). These statements deal only with 
the peculiar facts of the Browder case, which in no way resemble those in the 
case at bar. 

6 United States v. Burr, 25 Fed. Caa 38, No. 14,692e (C. C. D. Va. 1807). 

7 United States v. Eisele, 52 F. Supp. 105 (D. Dist. CoL 1943) ; Graham v. 
United States, 99 F.2d 746 (C. A. 9th 1938). Appellant also cites May v. 
United States, 84 U. S. App. D. C. 233, 175 F.2d 994 (C. A. D. C. 1949), 
which is not in point. That case involved a partial immunity statute which, 
by decision, does not give Congress the power to compel testimony, but under 
whose terms a witness may voluntarily choose partial immunity in exchange 
for testimony. Cf. United States v. Bryan, 339 U. S. 323 (1950). The May 
case dealt with the conditions necessary to earn immunity (from the use of 
testimony before a Congressional committee) not, as here, with the elements 
constituting contempt. 
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Unlike certain administrative officers, a legislative com¬ 
mittee has no power, by offering complete immunity, to 
compel testimony ordinarily privileged. Unlike a grand 
jury, it does not have immediate access to a parent body to 
enforce compliance. The implied contempt power, cumber¬ 
some and in disuse, is a power of the House not the Com¬ 
mittee. 

However, in recognition of the fact that Congress func¬ 
tions through committees which must not be impeded or de¬ 
layed in transacting the public business, refusal to answer 
a committee’s question has been made a statutory crime. 
In view of the great interest to be protected, general de¬ 
terrence is the policy behind the statute. In re Chapman, 
166 U. S. 661 (1897). It was a product of “the compre¬ 
hensive legislative power to provide by law for punish¬ 
ment for wrongful acts.” Marshall v. Gordon, 243 U. S. 
521, 546 (1917). 

Where a legislative committee, in accordance with the 
invariable modern practice, refers to the court under the 
statute a witness who has refused to answer, “By the very 
terms of the definition the offense is complete at the time 
of such failure”. Accord: United States v. Murdoch, 284 
U. S. 141, 148 (1931). And a statutory contempt is com¬ 
plete even where an administrative questioner does not 
avail himself of the power, not residing in legislative com¬ 
mittees, to have a court summarily determine “The right 
of a witness to refuse to answer” (Ibid.). 

WTten a court calls upon a witness to answer, it is 
equipped instantly to punish refusal; to do that without 
giving the witness another chance immediately to answer 
would be inappropriate. This is especially true when the 
initial refusal occurred before a subordinate arm of the 
court and only technically in the court’s presence. Also, 
where the witness can be promised immunity by an admin¬ 
istrative interrogator, a forthright response to the asser¬ 
tion by the witness of his privilege should be required of 
the agency, so that the witness will know whether he has 
been granted immunity or not. 
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Neither of these reasons for the practice of calling npon 
to answer (familiar but not shown to be required) exists in 
the case of a Congressional committee. It would not be 
sound to raise a familiar practice with a reason to the level 
of a requirement without one. This statutory violation does 
not require it. 

As heretofore noted, appellant has abandoned any claim 
that the identifying questions asked him were not pertinent 
(counts 1 to 6). He did not assert that claim as to the 
other two counts on which he was convicted and as to only 
one of which (count eight) did he claim self-incrimination. 
On the basis of this record it is submitted that the Sin¬ 
clair case cannot be distinguished and under its rule, ap¬ 
pellant, in refusing to answer, did so at his peril Sinclair 
v. United States, 279 U. S. 263 (1924). 

ARGUMENT III 

No Privilege Attaches to the Details of an Admitted and 

Criminatory Fact. 

The third argument of appellant concerns solely count 
eight of the indictment, as it was the only count, of the 
eight on which he was convicted, which was based on a re¬ 
fusal to answer on the ground of self-incrimination (Br. 9). 

Appellant voluntarily admitted, in response to questions, 
that he had been organizer and head of the Communist 
Party in many states. He stated he had been a section or¬ 
ganizer for the Party in Ohio about 1936 (J. A. 16). He 
then refused, on the ground of self-incrimination, to answer 
who were the other officials of the Ohio section during the 
period he had been organizer there (Ibid.). 

When appellant disclosed the fact that he had been a sec¬ 
tion organizer for the Communist Party in Ohio he waived 
the privilege as to such details of the identity of his of¬ 
ficial associates. “Disclosure of a fact waives the privilege 
as to details * # A witness, in such case, “ *is not per¬ 
mitted to stop, but must go on and make a full disclosure ’ ”. 
Rogers v. United States, 340 U. S. 367, 373 (1951). 

The essential facts in the Rogers case, as stated by the 
Court, were that petitioner, having voluntarily admitted 
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to a grand jury that she had been treasurer of the Com¬ 
munist Party of Denver, refused to name her successor, 
claiming self-incrimination. Id. at 372. 

In its decision the Court, noting the claim was an after¬ 
thought, treated it, however, as having been timely made. 
It also explained that her prior custody of records had 
nothing to do with the facts on which the decision rested 
(Ibid.). So appellant’s attempt to distinguish the case on 
these grounds (Br. 10) necessarily fails. 

A further distinction urged is that Rogers, unlike appel¬ 
lant, testified to Communistic activities which occurred 
after the passage of the Smith Act 8 and before the statute 
of limitations had run (Br. 10). 

In implying that appellant’s voluntary statements did not 
tend to incriminate him, he departs from the position taken 
before the trial court. There he argued with reason ( e.g., 
J. A. 63, 100) that because of the continuing nature of the 
crime of conspiracy these statements tended to incriminate. 
That his first position was sound is borne out by the rule 
that to be privileged an answer need only tend to incrim¬ 
inate. United States v. St. Pierre, 132 F.2d 837 (C. A. 2d 
1942), citing Counselm-anr. Hitchcock, 142 U. S. 547 (1892). 

It is instructive to note that cases cited by appellant 
(Br. 7) (to show the privilege must be liberally construed) 
recognize the rule applied in the Rogers case. A witness 
is “bound” to answer “questions truly and fully * • * if he 
should answer them at all * * Counselman v. Hitchcock, 
142 U. S. 547, 562 (1892). 

11 The law in this country ... rests upon the obvious 
injustice of allowing a witness, who need not have 
spoken at all, to decide how far he will disclose what 
he has chosen to tell in part, and how far he will refuse 
to let his veracity be tested by cross questioning . . . 
It must be conceded that the privilege is to suppress 
the truth, but that does not mean that it is a privilege 
to garble it . . . The time for a witness to protect him¬ 
self is when the decision is first presented to him.” 


8 54 Stat. 670 (1940), as amended, 18 T7.S.C. $ 2385 (Supp. 1952). 
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United States v. St. Pierre, 132 F.2d 837, 839, 840 (C. A. 
2d 1942). Compare Rogers v. United States, 340 U. S. 367, 
373 (1951) with Arndstein v. McCarthy, 254 U. S. 71 (1920). 

ARGUMENT IV 

Hearing on Grand Jurors' Qualifications Not Required Where 
Proffer of Proof Is Insufficient. 

Appellant claims that he “moved for a hearing on his 
motion to dismiss the indictment because of the invalidity 
of the Grand Jury” and the trial court “s umm arily denied 
this request and the appellant’s proffer of proof in support 
of the motion” (Point 4; Br. 13). 

As appellant points out (Br. 2), he was one of several 
persons whose conduct in their various appearances be¬ 
fore the Committee on Un-American Activities resulted in 
indictments for contempt. Appeals of two of these indi¬ 
viduals are presently under consideration by the Court. 
Julius Emspak v. United States (C. A. D. C. No. 10,943); 
Thomas Quimi v. United States (C. A. D. C. No. 11,081). 

On December 19,1950, appellant filed a motion to dismiss 
the indictment, one ground being that the grand jury was 
illegally constituted (J. A. 116). 

On January 19,1951, there was a combined argument on 
the motions of the various defendants in which appellant’s 
attorney, on behalf of all, presented the grand jury con¬ 
tention (R. ( Emspak ) 468-622; 529). He asked that the 
court “conclusively presume as a matter of law that actual 
bias existed.” Id. at 531. The court then asked that a 
“proffer of proof of any actual bias” be made. Id. at 533. 
It was then agreed that the proffer of proof should consist 
of an affidavit of Emspak’s counsel (J. A. 121) filed De¬ 
cember 19, 1951, and his supplemental affidavit, filed the 
day of the hearing (J. A. 127). To the later affidavit was 
attached eight exhibits (J. A. 129). 

In the month between the filing of the two affidavits, the 
defense had in their investigation of the grand jury ascer¬ 
tained the names of the members thereof and their employ¬ 
ment status (J. A. 127, 128). It was conceded by the Gov- 
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eminent that twenty grand jurors voted for the indictment 
of whom ten were Government employees and two addi¬ 
tional were wives of persons so employed (Appellant’s Br. 
13). 

The court ruled the affidavit “legally insufficient” (J. A. 
127). 

In his affidavit, appellant concluded that he had demon¬ 
strated that “bias, conclusively presumed as a matter of 
law, must be attributed to the 12 of the 23 grand jurors * * * 
who are * * * government employees or whose spouses are 
government employees” (J. A. 137, 138). And in his af¬ 
fidavit, as well as in the oral argument before the trial 
court recounted above, he asked for a hearing only in the 
event this relief was not granted. 

It was at this stage that the trial court requested a prof¬ 
fer of proof as to actual bias. And appellant adopted as 
his proffer the same material on which he had relied to 
challenge Government employees and their dependents as 
a class. He did not announce that he stood ready to call the 
supposedly affected grand jurors. It was not claimed a 
single grand juror was actually biased, or that appellant 
had tried to find that out. 

In support of his allegations that a “miasma of fear” 
of loss of employment actuated these grand jurors as an 
“effect of the President’s Loyalty Order” (J. A. 122), he 
presented nine newspaper clippings (J. A. 139 et seq.) six 
of which were written by newspaper columnists (Ex. 1, 3, 
5, 6, 7) and three being news articles, one of which ex¬ 
cerpted “statements, letters, or editorials” relating to the 
Loyalty Order (Ex. 2), the other two purporting to reflect 
criticism of the Loyalty Order by an organization of sci¬ 
entists, a labor union president and by a lawyer represent¬ 
ing some dismissed State Department employees (Ex. 4, 8). 

Appellant urges as error the refusal of the court, under 
Federal Criminal Rule 12, to hear columnists as “experts” 
(Br. 16-17). The rule (12 (b)(4)) gives the trial court a 
wide latitude in determining such facts, which it may do 
“on affidavits or in such other manner as the court may 
direct.” 
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Appellant took the main position that the trial court 
should determine the issue of implied bias on appellant’s 
affidavits and exhibits. When the court asked for a proffer 
of proof as to actual bias, appellant relied on the same ma¬ 
terials. 

These materials were the conclusional and hearsay state¬ 
ments of persons who could in no event be classified as 
‘ 1 experts ’ even if fear among Government employees as a 
class itself could be the subject of expert testimony. 

Under the liberal provisions of the rule the court was not 
required to do the useless thing of hearing inadmissible 
testimony. And in this proceeding the burden of proof was 
on the appellant. 9 

The Government relies on its briefs in the Quinn and 
Emspah cases, supra, in answering identical objections to 
the same grand jury. It also incorporates its argument be¬ 
fore the Court en banc when both cases were considered to¬ 
gether. 

The argument runs, in part, that under repeated de¬ 
cisions 10 no implied bias results from the fact that a juror 
is a Government employee. The only recourse is a show¬ 
ing of actual bias on the part of individual jurors who hap¬ 
pen to be so employed. 

The ultimate reference must be to the state of mind of 
the juror allegedly affected. This is a more easy task for 
the court, as trier of the facts, than to assay the alleged 
effects of special circumstances on a class. In determin¬ 
ing actual bias the court must weigh the credibility of the 
juror, should he claim to be impartial, in the light of any 
circumstances which might tend to show his statement in¬ 
correct or false. 

The concepts of implied and actual bias relate solely to 
modes of proof of the condition. Implied bias means bias 


OHia motion was in the nature “of a plea in abatement, or motion to 
Advisory Committee Note to Subdivision (b) (2), Fed. R. Crim. 
P., 6. The burden of proof in pleas in abatement is on the defendant! 
Cravens v. United States, 62 F.2d 261 (C. A. 8th 1932). 

10 31 Stat. 1224 (1901), as amended, 11 D. C. Code $ 1420 (1951); United 
States v. Wood, 229 U. S. 123 (1936) ; Frazier v. United States, 335 U S 
497 (1948); Dennis v. United States, 339 U. S. 162 (1950). 
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conclusively presumed to exist in all members of the af¬ 
fected class, who are thereupon subject to a challenge ‘‘to 
the principal”. A person challengeable “to the favor” 
is one whose state of mind is shown to be actually biased 
by evidence direct or circumstantial. 

The decisions preserve the historical concepts of implied 
and actual bias, and in so doing simplify the task of the 
court in finding the facts. 

Appellant is not attacking the qualifications of members 
of a petit jury but is alleging a testimonial defect in the 
institution of a misdemeanor prosecution. Impartiality, 
for historical and practical reasons, has a different conno¬ 
tation when applied to a grand juror who has the power 
to accuse on his own information. 

As in the Quinn and Emspak cases, it is finally urged 
that appellant must and cannot show prejudice. All the 
grand jury needed to find was that he was asked questions 
under the authority of Congress which he refused to an¬ 
swer. In the present state of the record he has been con¬ 
victed after a fair trial. Waiving trial by jury, he re¬ 
linquished his privilege to probe meticulously into any 
actual bias on the part of those who would find the facts. 


CONCLUSION 


It is respectfully submitted that the appellant was prop¬ 
erly accused, and fairly tried on evidence amply justifying 
the finding of guilt. Accordingly, the judgment below 
should be affirmed. 

Charles M. Irelan 
United States Attorney 


Joseph M. Howard 
John D. Lane 
Assistant United States 
Attorneys 


Of Counsel, 

Charles B. Murray 
Assistant Attorney General 
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